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(i) 


QUESTIONS PRESENTED 


1. The first question presented is whether the Complaint 
of a Veteran seeking enforcement of a final and valid manda- 
tory Order of the Civil Service Commission under the Veterans 
Preference Act of 1944 (58 Stat. 387, 390; 5 U.S.C. 861) 
directing Plaintiff's restoration to employment may be dis- 
missed as "moot" by granting Summary Judgment based on 
the affidavit of the Deputy Under Secretary of State that he 
“finds” that there is no position in the Department of State 


or an Agency thereunder, which is of "like status and pay" 


and to which the Plaintiff can be restored. 


2. The second question presented is whether a Veteran- 
Plaintiff is entitled to Summary Judgment directing compli- 
ance with such Order of the Civil Service Commission where 
there has been a final judgment in the Court of Claims based 
on the same material issues of law and fact, (aside from the 
issue of mootness), in a companion case upholding the very 
same and identical Order of the Civil Service Commission 
with regard to a second employee named in that Order. 


JURISDICTIONAL STATEMENT 

STATEMENT OF FACTS 

STATUTES, REGULATIONS OR RULES INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 


ARGUMENT: 
A. Introduction 


B. Even If Defendant Could Not A Nasa Plaintiff 
To A Position At This Time, Plaintiff Is 
Entitled To A Decision On The Merits, There 
Remaining A Justiciable Issue To Be Tried 


Compliance With The Order Of The Civil 
Service Commission Is Possible In The Future 


The Affidavits On Record Do Not Show That 
There Is No Position To Which Plaintiff Could 
Be Appointed 


The Language Of The Veterans Preference Act 
Cannot Be So Narrowly Construed As To Defeat 
Or Distort The Purpose Of The Act 


Summary Judgment Cannot Be Upheld On The 
State Of The Record, Because Of Issues Of 
Fact Clearly Remaining To Be Tried 


The Affidavits And Supporting Documents Do 
Not Comply With Rule 56(e) And Should Have 
Been Stricken By The Court 


Plaintiff Was Entitled To Summary J een 
Directing Defendant To Comply With The Order 
Of The Civil Service Commission On The Grounds 
Of Stare Decisis And Collateral foeeer And 

As A Matter Of Law 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 15,174 


HORACE J. FELDMAN, | 
Appellant, 


Vv. 


CHRISTIAN A. HERTER, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Complaint filed in the United States District Court for the 
District of Columbia (J. A. 1) is a Complaint for relief in the nature of 
mandamus. The jurisdiction of the District Court is based on Sections 
11-101 and 16-1001 of the District of Columbia Code (1951 Ed.) and 
Section 1332 of Title 28, U.S.C.A., as modified by Rule 81(b) Federal 
Rules of Civil Procedure. The Complaint seeks to compel compliance 
by the Defendant Secretary of State with a mandatory Order of the Civil 


Service Commission. 
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A motion by the Defendant Secretary to dismiss or, in the alter- 
native, for Summary Judgment (Rule 56(b), F.R.C. P.) was granted by 
the District Court and a final reviewable Judgment of the District Court 


dismissing the case was entered upon the motion. 


The jurisdiction of this Court is invoked on the basis of Section 
1291 of Title 28, U.S.C.A., conferring upon this Court jurisdiction of 
appeals from all final decisions of the United States District Court for 


the District of Columbia. 


STATEMENT OF FACTS 


Plaintiff Horace J. Feldman, an honorably discharged Veteran of 
World War II and a lawyer, served during the year of 1949 as Clerk of 
the Military Government Court for Germany for the 10th Judicial District 
at Ansbach, Germany (App. p. 74). He held this position on the basis of 
a Civil Service appointment until given a purported Notice of Dismissal 
dated November 4, 1949 by: the Department of the Army, allegedly be- 
cause of a Reduction in Force due to the termination of the Occupation 
Functions of the Department of the Army. At the time of the purported 
discharge, the functions of the Court System in which Plaintiff served 
were transferred from the Department of the Army to the Department 
of State and most of the Judges and Clerks employed in the System 
(including a Non-Veteran replacing Plaintiff) were transferred to and 


employed by the Department of State. 


Plaintiff promptly but unsuccessfully appealed to the Grievance 
Committee of the War Department Liquidation Office (App. p. 81) this 
failure of the Department of State to appoint him in preference over a 
Non-Veteran. Thereafter he appealed to the United States Civil Service 
Commission, in accordance with the provision of Section 12 of the Vet- 
erans Preference Act of 1944 (58 Stat. 387, 390; 5 U.S.C. 861), as 
amended, and the regulations issued thereunder. No prescribed pro- 
cedural step was omitted, nor is there any issue of laches involved, 
despite the passage of almost ten years since the illegal discharge. 
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Hon. Meyer L. Casman, a Judge of the Board of Review Office of 


the Military Government (the Restitution Court) who had been separated 
under similar circumstances, was then represented by the same Counsel 
and the proceedings in both cases were consolidated as they turned on 
the same main and decisive issue of fact and law: Whether the functions 
of the respective Courts had been transferred from the Department of 
the Army to the Department of State, and whether, therefore, both Cas- 
man and Feldman had illegally been separated in violation of the pertin- 
ent provision of Section 12 of the Veterans Preference Act. 1 


A finding by the Commission that both the Plaintiff and Mr. Cas- 
man had indeed been improperly separated from the Service met with 
the Secretary of State's refusal to comply with the recommendation of 
the Commission to restore Plaintiff and Mr. Casman to duty. There- 
after an express, final and mandatory Order was issued on May 4, 1953 
requesting "that the Commission be advised not later than fifteen days 
from the date of [that] letter, of the date that Messrs. Feldman and 
Casman are restored to duty in the Department of State." 


Concededly this Order was never revoked, rescinded or amended 
with regard to Plaintiff Feldman, nor has the Defendant Secretary of 
State (or his predecessor) complied with it. 


Plaintiff and Jydge Casman went their separate ways in Seeking to 
enforce the Civil Service Commission's Order. Both filed actions in 
the nature of mandamus in the District Court seeking compliance by the 
Secretary. A motion for Summary Judgment by Mr. Casman was granted 
by the District Court (Casman v. Dulles, 129 F. Supp. 428 (U.S. D.C. 


ere oe And provided further, That when any or all of the functions of any 
agency are transferred to, or when any agency is replaced by, some other agency, 
or agencies, all preference employees in the function or functions transferred or 
in the agency which is replaced by some other agency shall first be transferred to 
the replacing agency, or agencies, for employment in positions for which they 
are qualified, before such agency, or agencies, shall appoint additional employees 
from any other source for such positions." 
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D.C. 1955) but later vacated by consent and "vithout prejudice" on other 
grounds, as set out in the "Summary of Argument", infra, p 10). 


Due to various procedural moves, among them the entering and 
later vacating of a stipulation to abide by the decision of this Court on 
the appeal in the Casman case, the referral of the case to, and the en- 
suing extended illness of, the Commissioner of Veterans’ Cases, Plain- 
tiff Feldman’s case matured more slowly and was set down for trial in 
December of 1959. Immediately prior to trial, Defendant's predecessor 
filed a motion for Summary Judgment, or, in the Alternative, to Dis- 
miss. This motion was based on two grounds: (1) That there had been 
no transfer of functions within the purview of the Veterans Preference 
Act; and (2) that the case was moot because there was no position of like 


status and pay available in the Department of State. 2 


In view of the fact that after the pre-trial in this case a final deci- 
sion of the Court of Claims” in an action for back pay by Mr. Casman 
(from which the Government did not appeal) had finally confirmed and 
upheld the Findings of Fact and Conclusions of Law of the Civil Service 
Commission supporting the very Final Order in suit below, Plaintiff 
Feldman, by leave of Court first obtained, cross-moved for Summary 
Judgment against the Defendant Secretary. The Court granted Defen- 
dant's Motion to Dismiss and denied Plaintiff's cross-motion for enforce- 
ment of the Order. This appeal follows. 4 


7 A third ground that Plaintiff was not discharged but had in fact "resigned" 
for personal reasons, was so obviously unfounded that Defendant did not press 
it at the hearing. 


S Casman v. United States, Ct. Cl. No. 436-55, Dec. July 16, 1958. 


= The late Secretary Dulles, the original Defendant, had resigned during 
the pendency of the motion and the District Court granted an Order of Substitu- 
tion, after the appointment of the present Appellee and before the filing of the 
Notice of Appeal. 


STATUTES, REGULATIONS 
OR RULES INVOLVED 


1. RULE 81(b), F.R.C.P. 


| 
"(b) Scire Facias and Mandamus. The writs of scire 
facias and mandamus are abolished. Relief heretofore avail- 
able by mandamus or scire facias may be obtained by appro- 
priate action or by appropriate motion under the practice pre- 
scribed in these rules." 


2. RULE 56(b), F.R.C.P. 


''(b) For Defending Party. A party against whom a 
claim, counterclaim, or cross-claim is asserted or a de- 
claratory judgment is sought may, at any time, move with 
or without supporting affidavits for a summary judgment in 
his favor as to all or any part thereof." 


3. TITLE 5, U.S.C.A., 861 


"8861. Reduction in personnel; considerations affect- 
ing release 


"In any reduction in personnel in any civilian pervice 
of any Federal agency, competing employees shall be re- 
leased in accordance with Civil Service Commission regu- 
lations which shall give due effect to tenure of employment, 
military preference, length of service, and efficiency rat- 
ings: Provided, That the length of time spent in active ser- 
vice in the armed forces of the United States of each such 
employee shall be credited in computing length of total ser- 
vice: Provided further, That preference employees whose 
efficiency ratings are "good" or better shall be retained in 
preference to all other competing employees and that pre- 
ference employees whose efficiency ratings are below "good" 
shall be retained in preference to competing nonpreference 
employees who have equal or lower efficiency ratings: And 
provided further, That when any or all of the functions of 
any agency are transferred to, or when any agency is re- 
placed by, some other agency, or agencies, all preference 
employees in the function or functions transferred or in the 
agency which is replaced by some other agency shall first 
be transferred to the replacing agency, or agencies, for 
employment in positions for which they are qualified, before 
such agency, or agencies, shall appoint additional employees 
from any other source for such positions. June 27, 1944, 

c. 287, 812, 58 Stat. 390, amended 1949 Reorg. Plan No. 
5, eff. Aug. 19, 1949, 14 F.R. 5227, 63 Stat. 1067." 


4. TITLE 5, U.S.C.A., 863 


"§ 863. Discharge, suspension, etc., only for cause; 
reason in writing; advance notice; personal 
appearance; findings and recommendations 


"No permanent or indefinite preference eligible, who has 
completed a probationary or trial period employed in the civil 
service, or in any establishment, agency, bureau, administra- 
tion, project, or department, hereinbefore referred to shall be 
discharged, suspended for more than thirty days, furloughed 
without pay, reduced in rank or compensation, or debarred for 
future appointment except for such cause as will promote the 
efficiency of the service and for reasons given in writing, and 
the person whose discharge, suspension for more than thirty 
days, furlough without pay, or reduction in rank or compensa- 
tion is sought shall have at least thirty days' advance written 
notice (except where there is reasonable cause to believe the 
employee to be guilty of a crime for which a sentence of im- 
prisonment can be imposed), stating any and all reasons, 
specifically and in detail, for any such proposed action. such 
preference eligible shall be allowed a reasonable time for 
answering the same personally and in writing, and for furnish- 
ing affidavits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from an 
adverse decision of the administrative officer so acting, such 
appeal to be made in writing within a reasonable length of 
time after the date of receipt of notice of such adverse deci- 
sion: Provided, That such preference eligible shall have the 
right to make a personal appearance, or an appearance 
through a designated representative, in accordance with such 
reasonable rules and regulations as may be issued by the 
Civil Service Commission; after investigation and considera- 
tion of the evidence submitted, the Civil Service Commission 
shall submit its findings and recommendations to the proper 
administrative officer and shall send copies of the same to ‘\\ 
the appellant or to his designated representative, and it shall 
be mandatory for such administrative officer to take such 
corrective action as the Commission finally recommends: 
Provided further, That the Civil Service Commission may 
declare any such preference eligible who may have been 
dismissed or furloughed without pay to be eligible for the 
provisions of section 864 of this title. June 27, 1954, c. 287, 
8 14, 58 Stat. 390, amended Aug. 4, 1947, c. 447, 61 Stat. 
723; 1949 Reorg. Plan No. 5, eff. Aug. 19, 1949, 14 F.R. 
5227, 63 Stat. 1067." 


5. RULE 56 (e), F.R.C.P. 


"(e) Form of Affidavits; Further Testimony. _ 
Supporting and opposing affidavits shall be made on per- 
sonal knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show affirmatively that 
the affiant is competent to testify to the matters stated 
therein. Sworn or certified copies of all papers or parts 
thereof referred to in an affidavit shall be attached thereto 
or served therewith. The court may permit affidavits to 
be supplemented or opposed by depositions or by further 
affidavits." 


STATEMENT OF POINTS 


1. The District Court erred in granting Summary Judgment dis- 
missing the Complaint as moot because such holding would require an 
illegal and distorted construction of the language of Sections 12 and 14 
of the Veterans Preference Act of 1944 as amended. ) 


2. The District Court erred in dismissing the Complaint as moot 
because it appears from the face of the Record that there exist now, or 
shall be available within the reasonably foreseeable future, positions in 
the Department of State for which Plaintiff is qualified and to which De- 
fendant could appoint him in compliance with the Order of the Civil Ser- 


vice Commission and the provisions of the Veterans Preference Act as 


amended. 


3. The District Court erred in granting Summary Judgment to the 
Defendant because it appears from the face of the Record that there are 
triable issues of fact raised by the pleadings, affidavits and admissions 
on file as to whether the Plaintiff is qualified for certain positions con- 
cededly now existing in the Department of State. | 


4. The District Court erred in not granting the motion of the Plain- 
tiff to strike the affidavits and documents submitted by Defendant on the 
motion as violative of Rule 56(e), F.R.C. P. 


5. The District Court erred in considering the SERENE and 
documents submitted by the Defendant on the motion for Summary Judg- 
ment in violation of Rule 56(e), F.R.C. P. 
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6. The District Court erred in not granting Plaintiff's cross- 
motion for Summary Judgment requiring compliance with the order of 
the Civil Service Commission in view of the fact that no material issue 
of fact remained to be tried on that motion, all material issues of fact 
and of law with regard to the same mandatory Order having been finally 
decided by a Court of competent jurisdiction with regard to another em- 


ployee named in that Order. 


SUMMARY OF ARGUMENT 


Plaintiff Feldman, a Veteran, seeking enforcement of an Order 
of the Civil Service Commission, compliance with which has been re- 
fused by the Defendant although mandatory under the Veterans Prefer- 
ence Act, was employed by the Department of the Army as the Clerk of 
a Military Government Court during the occupation of Germany at a pay 
of $4600.00 per annum. In his duties, administrative and legal, he 
utilized his knowledge of law and foreign languages, being a graduate 


lawyer and a member of the Bar. 


Toward the end of 1949 the functions of the Court System in which 
Plaintiff was employed were transferred (with certain other governmental 
functions reserved to the United States) from the Department of the Army 


to the Department of State. 


In violation of the express provisions of Section 12 of the Veterans 
Preference Act, Plaintiff was not transferred to or appointed by the 
Department of State to continue in his position in preference to a Non- 
Veteran who replaced him. His appeal to the Civil Service Commission 
was successful, resuiting in 1953 in a final Order requiring the Defen- 
dant Secretary of State to restore him to a "position of like status and 
pay to that from which he was illegally removed."' Compliance with that 
Order, though mandatory under the Statute, was refused by the Secre- 
tary. The District Court action followed. No laches by the Plaintiff is 
claimed by Defendant or involved in the case. Before the case came to 
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trial the Defendant's motion under Rule 56 to dismiss the case as moot 
was granted. The District Court was in error in granting such motion 
for Summary Judgment on the affidavit of a Deputy Under Secretary of 
State that he 'finds" that there is no position of like status and pay in 

the Department to which the Plaintiff can be restored and the ''supple- 
mental" affidavit of another employee of the Defendant to the same effect. 


If the decision below were affirmed, Defendant (and the head of 
any executive Agency) could circumvent compliance with a mandatory 
Order of the Civil Service Commission and frustrate the intent of Con- 
gress by distorted and narrow construction of such Order of the Civil 
Service Commission and the language of the Act by interpreting "like 
status" as "exactly the same job". The directly applicable Section (12) 
of the Act requires only that the Plaintiff be appointed to a position for 
which he is qualified. Another Section (14) of the same Act protects 
him against a reduction in "rank" as well as pay. Nowhere in the law 
is there any basis for the contention of the Secretary and the holding of 
the District Court that unless there exists a position of the exact same 
description as the one from which Plaintiff was illegally removed, or the 
very position itself, the case becomes moot, and the Act unenforceable. 


But even if the Court's decision were not based on such narrow 
construction of the Act, there is no showing below that -- beyond any 
triable issue of fact remaining -- there does not now exist nor will there 
exist in the reasonably foreseeable future any position in the Department 
of State which is roughly equivalent in "rank", "status" or "duties" to 
those of the not very unique job of an Administrative Assistant (with 
legal qualifications) called "Clerk of Court" in Germany. 


Even if indeed there existed no such equivalent position in the 
| 
Department of State, there remain sufficient justiciaple issues affecting 
the grade, retirement status and tenure of Plaintiff to be tried under the 


general prayer for relief so as not to render the case moot. 
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In any event, the "affidavits" (stating mere unsupported conclu- 
sions) and "documents" (consisting mostly of self-serving memoranda) 
adduced by Defendant in support of his motion for Summary Judgment, 
are inadmissible in evidence and violative of Rule 56(e), F.R.C.P. 
The District Court therefore should have stricken or disregarded these 
"affidavits" and "documents" and denied Defendant's motion to dismiss. 


Plaintiff, on the other hand, was entitled to prevail on his cross- 


motion for Summary Judgment directing the Defendant Secretary to 
comply with the mandatory Order of the Civil Service Commission. No 
triable issue of fact remains because the very same and identical Order 
which required restoration of the Plaintiff, was finally judicially upheld 
and confirmed with regard to the other employee named in that Order, 
in the case of Casman v. United States, Ct. of Claims, No. 436-55, 
decided July 16, 1958. Similarly, another Judge of the District Court 
in the case of Casman v. Dulles, supra,” upheld the findings of the Civil 
Service Commission with regard to the issues common to the consoli- 
dated cases of Mr. Casman and Plaintiff, both on the facts and on the 


law. 


In the Court of Claims case (Casman v. United States, supra), 
Defendant United States through the same Counsel, the Attorney General 
of the United States, who represents the Defendant Herter in the instant 
case, refrained from appealing the final decision, upholding the very 
Civil Service Commission Order in suit below. 


2 Vacated "without prejudice" and by consent pending determination as to 
whether there exists a position to which Mr. Casman who, in contrast to Plain- 
tiff's $4600.00 Clerk job, enjoyed the unique and highly paid position and "status" 
of a Judge of a Court of Appeals, could be restored. There have been instances, 
however, where even in the case of Judges, positions for which they were 
qualified were made available in the Legal Adviser's Office, Department of State, 
or abroad, after their Courts ceased to function, as for instance in the case of 
Judge Juan Sedillo. 
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It is submitted that on the theories of stare decisis, res judicata 
or collateral estoppel, the District Court was required to grant Plain- 
tiff's motion for Summary Judgment, or should have arrived at the same 
result as the Court of Claims, as a matter of law, no issue of fact con- 
cededly remaining to be tried. The Court erred in refusing to do so and 
its Judgment, therefore, should be reversed as a matter of law. 


ARGUMENT 


A. 
INTRODUCTION 


Although the Defendant's motion was a three-pronged one and the 


Court declined to give any grounds for his decision (J. A. 106), it must 
be assumed in view of the decisions in Casman v. United States (supra) 
and Casman v. Dulles (supra), disposing of the issue of transfer of 
functions,° that the Court's Order was based on Defendant's contention 
that the case is moot. Therefore the main force of this brief and argu- 
ment shall be directed to this point and there will be only a brief discus- 
sion’ showing that the other grounds originally urged by the Defendant 
in his written Motion to Dismiss (but not pressed on argument) also do 
not support the Court's decision. | 

c On page 2 of a Motion to Dismiss Petition, filed by the United States in the 


case of Horace J. Feldman v. The United States, Court of Claims, No. 198-59, 
the following footnote appears with regard to the Order appealed from: 


1 the order of the District Court does not state the reason for 
the action. We are advised, however, that the motion for dis- 
missal was based upon the contention that the claim was moot, 
since the Court in question passed out of United States control 
in 1955, and reinstatement to the position was therefore im- 
possible. " (Emphasis supplied) -- | 


indicating (as does the oral argument ( App. p. 94-105) ) that the Government 
relied on and pressed solely the issue of '"mootness". 


7 in connection with the argument on the Second Question presented, i.e., that 
Plaintiff was entitled to Summary Judgment. 
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B. 

EVEN IF DEFENDANT COULD NOT APPOINT PLAINTIFF 

TO A POSITION AT THIS TIME, PLAINTIFF IS ENTITLED 

TO A DECISION ON THE MERITS, THERE REMAINING A 

JUSTICIABLE ISSUE TO BE TRIED 

The Complaint (J. A. 4) in this case seeks Judgment directing the 

Defendant to comply with the Order of the Civil Service Commission, to 
restore Plaintiff to "a position of like status and pay in the [State Depart- 
ment] to that from which [he was] improperly separated in the Depart- 
ment of the Army (J. A. 6), and includes a prayer "for such other and 


further relief as to [the] Court may seem just and proper." 


The pertinent provision of the Veterans Preference Act upon 
which this Order is based (and the enforcement of which in essence is 
the object of this litigation) required that Plaintiff was to be "transferred 
to the replacing Agency [the Department of State] for employment in a 
position for which he is qualified before [the Department of State] shall 
appoint additional employees from any other source for such position." 
(5 U.S.C. 861 supra).® 


Thus, before this Complaint could summarily be dismissed as 
moot on the sole grounds that there is no position available in the Depart- 
ment of State to which the Defendant Secretary could restore Plaintiff, 
the Court below upon proper and admissible evidence had to find that 
there was no issue of fact remaining to be tried with regard to mootness; 
i.e., that there is not now and at no time in the reasonable future would 
there be available in the Department of State a position for which the 
Plaintiff is qualified and to which he could be restored in accordance 
with the pertinent Civil Service Regulations. More than that, Defendant 
had the burden to convince the Court that there was no justiciable issue 
remaining to be tried and that there was no relief that the Court could 
grant upon the Complaint. 


S (See Footnote (1) supra.) 


13 


It is submitted that Defendant fell far short of carrying this 
burden. 


As this Court pointed out in Burrell v. Martin, 98 App. D.C. 33, 
232 F. 2d 33, 37, Footnote 10 (C.A. D.C. 1955): 


"A moot case has been defined as ' ** * one 
which seeks to get a judgment on a pretended 
controversy, when in reality there is none, or a 
decision in advance about a right before it has 
been actually asserted and contested, or a judg- 
ment upon some matter which, when rendered, 
for any reason, cannot have any practical legal 
effect _upon a then existing controversy." (Em- 


phasis supplied) 


The Burrell case, like the case at bar, involved a Complaint for rein- 


statement of a discharged employee. This Court pointed out that not 
only the question of active employment, but a great number of other 
issues (as for instance, the right to collect back pay for the period of 
illegal discharge) were involved in the controversy (ibid. p. 38). 


Aside from the actual, physical reinstatement to work, a great 
number of important issues and avenues of relief are involved in the 
instant case: the grade to which the employee is to be reinstated and 
which will be the basis of his Civil Service status and career; the type 
and professional classification of his job; his right to in-grade increases 
and the time for such Statutory Salary increases, vacation and retirement 
rights, difficult of computation but depending all on reinstatement, are 
among the various rights affected by the decision sought from the Dis- 
tret Court. This Court will take judicial notice of the fact that a great 
number of civil servants’ rights depend on years of tenure besides the 
type of employment and other imponderabilia of status protected by the 
Act, which the Court of Claims within its limited jurisdiction is incapable 
of restoring to a wrongfully discharged employee by money Judgment. 


Thus, even if Defendant had made a sufficient showing that literal 
compliance with the Act through restoration to active duty would be a 
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legal and physical impossibility, the Complaint would not be moot be- 
cause the Plaintiff would be entitled to a binding and Final declaration 
of his right to such restoration in order to obtain his rightful position 
on the rolls of any Agency where he may be hereafter employed, by a 
Judgment of the District Court. 


C. 
COMPLIANCE WITH THE ORDER OF THE CIVIL 


SERVICE COMMISSION IS POSSIBLE IN THE FU- 
TURE 

Still, assuming for the purpose of this argument only, and with- 
out conceding, that Defendant had made a convincing showing below to 
the extent where there was no issue of fact remaining to be tried in con- 
nection with it, that restoration at this time would be a physical or legal 
impossibility, the Complaint still could not be dismissed as moot. Ob- 
viously such showing could be made only with regard to and up to the 
day of the hearing, unless the Court were to decide and hold that there 
exists no position in the entire Department of State at the comparatively 
low clerical-administrative grade which Plaintiff held at the time of his 
illegal separation. Plaintiff, a linguist and lawyer, would on the face of 
the record be qualified to occupy any number of positions mentioned to 
exist in the Department. The contention of the Defendant therefore must 
be that all such positions for which Plaintiff was obviously qualified were 
occupied by Veterans of seniority to him at the time of the hearing.? 
Even then the case would not be moot. For, even had such showing 
been made that all positions for which Plaintiff was qualified were occu- 
pied on and up to the day of the hearing, the incumbents might well trans- 
fer or die the day after, and a position would become available and make 
compliance a possibility and a reality. Standard Fashion Company v. 
Magrane-Houston Co., 258 U.S. 346; 42 S. Ct. 360(1922). 


Z Of course the record is void of any proof to this effect or even to show that 
Defendant had made any effort to examine into Plaintiff's qualifications. 
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An analogous situation exists where an injunction is sought to pre- 
vent wrongful practices or future violations of a Statute and the Defen- 
dant discontinues such wrongful practices during the pendency of the 
Suit. Only upon a demonstration that there is no reasonable expectation 
that the wrong will be repeated, can a showing of mootness be made 
and in this case the "burden is a heavy one."" United States v. W. T. 
Grant Co., 345 U.S. 629; 73 S. Ct. 894, 897 (1953). See also: United 
States v. Aluminum Co. of America, 148 F. 2d 416, 448 (C.C.A. 2, 
1954); Walling v. Helmerich & Payne, 323 U.S. 37, 65S. Ct. 11 (1944). 
No showing of reasonable expectation that compliance would remain im- 


possible in the reasonable future was even attempted. 


D. 


THE AFFIDAVITS ON RECORD DO NOT SHOW | 
THAT THERE IS NO POSITION TO WHICH PLAIN- 
TIFF COULD BE APPOINTED. | 


But let us examine what showing the Defendant did, in fact, make: 


There was before the Court: ! 

(1) Defendant's Exhibit A, an official looking document signed by 
one Barbara Hartman, Authentication Officer of the Department of State, 
for Walter B. Smith, the Acting Secretary. No verification; no oath; 
no pretense of affidavit or attempt to comply with the basic rules of evi- 
dence or Rule 56 (e), F.R.C.P. : 


The individual exhibits collected in Exhibit A are, (i) a self-serving 
letter of protest from an employee of the Defendant to the Civil Service 
Commission (J.A. 34-36); (ii) the illegal Notice (J. A. 37); (iii) a series 
of inter-office communications (J. A. 38-41) showing the efforts of the 
Defendant to "get something on" Plaintiff; (iv) a memorandum "pre- 
pared in the Division of Personnel in the Department of State", self- 
serving and argumentative and non-admissible in evidence nor permis- 
sible of consideration by the Court at any time (J. A. 41-51); and (v) a 
number of additional inter-office memoranda showing the failure of 
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various Foreign Ambassadors of the United States in their attempt to 


make it appear that the Plaintiff resigned voluntarily. 


There remained for consideration by the Court (2) the affidavit of 
Loy W. Henderson, Deputy Under Secretary of State (J.A. 54) with at- 
tachments (J. A. 32, 53); and (3) the supplemental affidavit of Aaron S. 
Brown, Deputy Assistant Secretary of State for Personnel. 


Assuming for the limited purpose of this discussion without so 
conceding that these affidavits comply with Rule 56 (e),2° it is respect- 
fully submitted that they cannot support a Judgment dismissing the case 
as moot. All the Henderson affidavit says (J. A. 55) is that the Deputy 
Under Secretary of State for Administration, i.e., for all intents and 
purposes the Defendant? has examined (1) the Military Government 
Gazette establishing the Court in which Plaintiff was employed, (2) the 
Standard Form 50 by which Plaintiff was appointed; (3) the Standard Form 
50 by which he was illegally fired, and (4) the position description of 
Clerk of Court (the job Plaintiff held). On the basis of this examination 
the Defendant (or his Deputy Under Secretary) "FINDS that there is no 
position in the Department of State or any agency or branch of the Gov- 
ernment of the United States under the supervision, control of the Sec- 
retary of State which is of like status and pay to the position of Clerk 
of Court which Plaintiff formerly occupied with the Department of the 
Army." (Emphasis supplied). And, irrelevant though it may be, (be- 
cause neither Statute nor Regulations limit restoration to employment 
with like "status" to employment as "Clerk of Court") he further states 
“that there is no position of Clerk of Court -- of any Court -- including 
any international Courts, tribunals or quasi-judicial commissions pre- 


10 The Court denied Plaintiff's motion to strike these "affidavits" as violative 
of Rule 56 (e). 


a The fact that the affidavit is made by a "party in interest" concededly 
affects only the weight of the evidence and not its admissibility. 
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sently functioning in Germany, to which the Defendant c can appoint the 
Plaintiff." (J. A. 56) (Emphasis supplied). 


And even here Defendant does not say "no position exists"; "he 


only says there is no position to which Defendant "can" appoint Plaintiff. 
Certainly this "can appoint" is open to wide interpretation and question. 
At best it spells a conclusion; at worst it spells defiance. 


Apparently somewhat concerned with the lack of evidentiary value 
of the Henderson affidavit, Defendant on April 7 (or just before the hear- 
ing) filed a so-called "Supplement to Defendant's Motion for Summary 
Judgment" to which there was attached as Exhibit A the affidavit of 
Deputy Assistant Secretary of State for Personnel, Brown. On its face 
(para. 3, J. A. 85) this affidavit shows that the Henderson affidavit, 
though of no evidentiary value as shown, was not even made on the 
basis of Mr. Henderson's own knowledge, but on some reports and sur- 
veys made by unnamed employees. Mr. Brown's affidavit states that he 
in turn reviewed these reports and quickly "had another survey made." 
(J.A. 85) Having studied this information together with the documents 
examined by Mr. Henderson, Mr. Brown "attests" to the following facts 
(J.A. 85). These "facts" if capable at all of summarization and analysis, 
show that there are at least two positions in the Department of State 
(J. A. 88-89) for which the Plaintiff (on their face) would be qualified. 

At the very least, the Brown affidavit opposed by Plaintiff's affidavit 
filed in opposition (J. A. 81, para. 10) created a triable issue of fact as 
to whether or not Plaintiff was qualified for the positions described in 
the affidavit. Appellant submits, however, that nothing the Defendant 
presented to the Court constituted sufficient showing to create even an 


12 there are an International Court in Tangier, the Restitution Court in Berlin 
-- to name only a few where even a Clerk of Court's position for which Plaintiff 
is qualified may exist. Besides, many other Agencies, like ICA, USIA, not 
mentioned as surveyed in either affidavits or documents, are in ‘fact under the 
administrative control of the Defendant. 
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issue of mootness, let alone entitle the Defendant to Summary Judgment 


based on mootness. 


E. 


THE LANGUAGE OF THE VETERANS PREFERENCE 
ACT CANNOT BE SO NARROWLY CONSTRUED AS 
TO DEFEAT OR DISTORT THE PURPOSE OF THE 
ACT 


Taking the narrowest possible view of the prayer for relief, 
namely that Plaintiff be restored to a position of like status and pay to 
that from which he was illegally separated, it appears clear from the 
facts before the District Court that there are positions of like pay and 
of like status available to which Plaintiff can be restored. For, con- 
trary to the case of Judge Casman who insists on the "status" of "Judge" 
for his restoration, Plaintiff desires (and is entitled only) to be restored 
to a position for which he is qualified which offers the same pay and 
commands the same (admittedly low) grade and (less than unique) pro- 
fessional status. 


The word "status" (apparently used by the Civil Service Commis- 
sion because of the provision of Section 14 of the Veterans Preference 
Act, 5 U.S.C. A. 863 preventing the reduction of a Veteran "in rank" as 
well as in pay) cannot be narrowly construed so as to harm the Veteran 
for whose protection the Statute was enacted. Remedial Statutes must 
be liberally construed. McDonald v. Thompson, 305 U.S. 263; 59 S. Ct. 
176 (1938). If ambiguous they should be construed so as to favor those 
intended to be benefited. Application of Field, 190 F. 2d 268, 271 (Ct. 
of Customs and Patent Appeals, 1951). And, as the Supreme Court 
said in Fishgold v. Sullivan Drydock & Repair Corp., 328 U.S. 275, 

66 S. Ct. 1105 (1946), with regard to the companion legislation (Selec- 

tive Service and Training Act of 1940, 50 U.S.C. A. Appendix 8 301, et 

seq. ) protecting the rights of Veterans in private industry: 
"This legislation is to be liberally construed 


for the benefit of those who left private life to serve 
their country in its hour of great need." 
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It would, indeed, mock the intent of Congress if the law which was to 
protect and preserve the "rank" or "status" of a Veteran were to be 
abused by narrow and arbitrary construction to jeopardize its enforce- 
ment. For Defendant desires this Court to construe the Order of the 
Commission (and the language of the Veterans Preference Act) to mean 
that Plaintiff is not entitled to relief and compliance is impossible unless 
the very same type of job, i.e., that of Clerk of Court in Germany were 
now available. This Court, by upholding such narrow construction of 
the Act, would put a premium on the ingenuity of a classification and 
personnel description writer to imbue each clerical position with such 

a unique aura of "status" so as to make comparison of two essentially 
similar positions impossible and thus to render any complaint for res- 
toration to a position of "like status and pay" moot. 


The "status" to which this Plaintiff is entitled and which he claims 


is, in fact, that of a legal Assistant, a man with a knowledge of law, 

with administrative experience and duties; or that of any administrative 
position (in a professional grade) to which he is qualified and which is 
roughly equivalent to the one he held. "Status" in the Civil Service is 
nothing ephemeral; it is expressed in code numbers and Civil Service 
definitions. More important, however, it is for the Plaintiff to claim 
and not for the Defendant to hide behind. There has not been the slightest 
showing of an attempt to examine into the qualifications of the Plaintiff, 
or of an attempt to offer the Plaintiff any position in the Department of 
State.1® There has been only the naked refusal of the Defendant to 
comply with the Civil Service Commission's Order, with no showing what- 
ever of the impossibility of such compliance except for a defiant though 
frequently repeated answer: "I can't." 


sas A contention that the case is "moot" because Plaintiff's actual position in 
the particular Court whose functions were transferred does no longer exist, was 
never put before the Court in view of the broad and express language of the 
Order requiring his restoration to a position of "like status and pay". Only in 
the speculative footnote to the Motion to Dismiss in the companion Court of 
Claims case (see footnote 5, supra, p. 10) appears a suggestion to that effect. 
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F. 


SUMMARY JUDGMENT CANNOT BE UPHELD ON 
THE STATE OF THE RECORD, BECAUSE OF 
ISSUES OF FACT CLEARLY REMAINING TO BE 
TRIED 
Assuming (again without conceding) that Defendant Secretary of 
State were entitled to the narrow construction of the Veterans Prefer- 
ence Act which he claims, the Court nevertheless erred in granting 
Summary Judgment on the showing made. 
‘t A summary Judgment upon motion therefor 
by a defendant *** should never be entered except 
where the defendant is entitled to its allowance be- 
yond all doubt.'"" Traylor v. Black, Sivalls & Bry- 
son, Inc., 8 Cir., 189 F. 2d 213, 216. (Emphasis 
supplied). 
And, as this Court said in Dewey v. Clark, 86 U.S. App. D.C. 137, 
143, 180 F. 2d 766, 772(C.A. D.C. 1950): 


(1) Factual issues are not to be tried or re- 


solved by summary judgment procedure; only the 


existence of a genuine and material factual issue 
is to be determined. Once it is determined that 
there is such an issue summary judgment may not 


be granted; (2) In making this determination 
doubts (of course the doubts are not fanciful) are 
to be resolved against the granting of summary | 
judgment;" (Emphasis supplied) 


Even construing the Act as narrowly as Defendant contends, there 
clearly appears from the Record the existence of a triable issue of fact 
as to whether there is indeed no position of like status and pay available 
to the Defendant for which the Plaintiff is qualified. The Henderson 
affidavit, if admissible, is at best the statement of a mixed conclusion 


of law and fact made by the party in interest. In Defendant's opinion 


there is no position to which the Plaintiff can be restored. The Brown 
affidavit, if considered admissible, shows on its very face that there 
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are positions to which Plaintiff on the basis of his own affidavit, the 


documents and admissions on file, is prima facie qualified. He 


"On a motion for a summary judgment the bur- 
den of establishing the nonexistence of any genuine 
issue of fact is upon the moving party, all doubts 


are resolved against him, and his supporting affi- 
davits and depositions, if any, are carefully scru- 
tinized by the court."" (Emphasis supplied) 
Walling v. Fairmont Creamery Co., 139 F. 2d 
318, 322 (C.C.A. 8, 1943). 


And as Judge Rives said in Driggers v. Business Men's Assurance 
Co. of America, 219 F. 2d 292, 299(C.C.A. 5, 1955): 


"The party moving for summary judgment has 
the burden of establishing that the material facts _ 
are not in dispute, and it is not incumbent on the 
adverse party to show that summary judgment 
should not be entered, though the rule does pro- 
vide that he 'may serve opposing affidavits.'" — 
(Emphasis supplied) 


Even if the documents and affidavits submitted by Defendant were 
admissible under Rule 56(e), the Defendant has not carried the burden 
of proof of demonstrating the nonexistence of any genuine fact on the 
issue of mootness. As the Court said in Warner v. First National Bank 
of Minneapolis, 236 F. 2d 853, at 857 (C.C. A. 8, 1956): | 


wy . a motion for summary judgment is 
an extreme remedy, and should be granted only 
in the absence of a genuine material fact issue. 
The burden of demonstrating the nonexistence of 
any genuine fact issue is upon the moving party, 
and all doubts shall be resolved against him." 


Even without "resolving all doubts against Defendant” there appear from 
his own affidavits "carefully to be scrutinized" a great number of issues 
which upon trial would make this case appear to be very much alive and 
not "moot" at all. | 


ze Plaintiff's background as it concededly appears from the Record certainly 
would appear to qualify him (with brief indoctrination) to analyze requests by 
foreign diplomats for drivers permits and gas exemption cards (p. 89) or duties 
in the Legal Adviser's Office. There certainly remains an issue whether he is 
qualified or not. 
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G. 


THE AFFIDAVITS AND SUPPORTING DOCUMENTS DO 
NOT COMPLY WITH RULE 56(e) AND SHOULD HAVE 
BEEN STRICKEN BY THE COURT 


"When affidavits are offered in support of a 
motion for summary judgment, they must pre- 
sent admissible evidence, and must not only be 
made on the personal knowledge of the affiant, 
but must show that the affiant possesses the 
knowledge asserted. When written documents 
are relied on, they must be exhibited in full. 
The statement of the substance of written in- 
struments or of affiant's interpretation of them 
or of mere conclusions of law or restatements 
of allegations of the pleadings are not sufficient." 


-- Walling v. Fairmont Creamery Co., supra. 


The affidavits and documents submitted (even upon superficial scrutiny) 
are not in compliance with Rule 56(e). The Henderson affidavit (J. A. 
55-56) states that it constitutes a finding or mere conclusion of the 
affiant; that of Mr. Brown (J.A. 85) carefully avoiding anything stronger 
than "I attest to the following facts", shows that these "facts" are really 
conclusions and opinions of affiant, based on having "studied the results 
of a survey" and containing no facts or evidence which on their face, 
support the conclusions. 


"For affidavits to be admissible on motion 
for summary judgment, they must be 'made on 
personal knowledge.' Rule 56(e), Fed. Rules 
Civ. Proc. 28 U.S.C.A. Generally speaking, 
the admissibility of evidence on motion for sum- 
mary judgment is subject to the provisions of 
Rule 43(a); that is, evidence inadmissible on a 
hearing of the case would generally be inadmis- 
sible on a motion for summary judgment, except 
that the court may hear the matter on affidavits, 
Rule 43(e)." 

-- Roucher v. Traders & General Insurance 

Co., 235 F. 2d 423, 423(C.C.A. 5, 1956) 


See also: Automatic Radio Mfg. Co. v. Hazeltine Research, 339 U.S. 
827, 70S. Ct. 894 (1950). 
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The "documents" submitted in support of the motion (Exhibit A, 
J.A. 32 to 53) briefly characterized above lore equally inadmissible. 
They mostly consist of summaries and self-serving memoranda (held 
inadmissible on motion for Summary Judgment by this Court in Sardo 
v. McGrath, 90 App. D.C. 190; 196 F. 2d 20(C.C.A. D.C. 1952), and 
irrelevant inter-office communications. But, even if the documents 
filed in support of the motion for Summary Judgment had been admis- 
sible in evidence, they of course could be used by the Court only for 
determining whether issues of fact exist and not to decide these fact 
issues themselves. Lawlor v. National Screen Service Corporation, 
238 F. 2d 59 at 65, (C.C. A. 3, 1956) — Judgment vacated on other 
grounds. 


As pointed out above, the documents submitted by Defendant do 
indicate that there are a great many issues of fact to be tried before 
mootness could be established. | 


In view of the lack of showing made by the Defendant there was no 
burden on the Plaintiff to controvert the affidavits any further than he 
did by his affidavit in opposition. Driggers v. Business Men's Assur- 
ance Co., supra. The mere fact that a cross-motion for Summary 
Judgment was filed, of course, did not concede the absence of issues of 
fact on the question of mootness. It did not warrant the Court's grant- 
ing Summary Judgment unless the Defendant was entitled to such Judg- 
ment as a matter of law on the basis of the material facts not in dispute. 
Mitchell v. McCarty, 239 F. 2d 721 (C.C.A. 7, 1957) 


For the reasons aforesaid, it is submitted that the Court erred in 


granting the Defendant's motion for Summary Judgment or, in the Alter- 


native, to Dismiss. 


ae P. 15-17, supra. 
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H. 


PLAINTIFF WAS ENTITLED TO SUMMARY JUDGMENT 
DIRECTING DEFENDANT TO COMPLY WITH THE 
ORDER OF THE CIVIL SERVICE COMMISSION ON THE 
GROUNDS OF STARE DECISIS AND COLLATERAL 
ESTOPPEL, AND AS A MATTER OF LAW. 


As mentioned in the Introduction, Defendant's Motion to Dismiss 
was alternately based on the grounds that the findings of the Civil Service 
Commission were unfounded in fact and in law and therefore not entitled 
to enforcement. This position, although not formally waived, was not 


pressed at the oral argument. In short form it was presented in Defen- 


dant's memorandum of Points and Authorities. 


To state it briefly, Defendant contended that Section 12 of the 
Veterans Preference Act was inapplicable because there had been in 
fact or law no “transfer of functions" from the Department of the Army 
to the Department of State with regard to the position in which Plaintiff 
had been employed. 


The Supreme Court, the District Court through another Judge, and 
the Court of Claims have held otherwise. In Madsen v. Kinsella, 343 
U.S. 341; 72 S. Ct. 699 (1952), the question of transfer of functions 
from the Department of the Army to the Department of State was litigated 
with regard to the very Courts in which the Plaintiff was employed as a 
Clerk. The Defendant Secretary at that time, however, argued the other 
side of the question, maintaining that there had been a transfer of func- 
tions and that that same District Court in which the Plaintiff here was 
employed had not changed in any way, Shape, form, or function, through 
and by the transfer from the Department of the Army. Defendant then 
argued successfully that the functions of the Court remained unchanged 
when transferred to the administrative supervision of the Defendant. 
And Mr. Justice Burton, on page 358 of the Supreme Court Opinion 
agreed expressly: 
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"The judges who served on the occupation ; 
courts were civilians, appointed by the United | 
States Military Governor for Germany, and 
thereafter continued in office or appointed by 
the United States High Commissioner for Ger-_ 
many." 
The judges continuing in office, to whom Mr. Justice Burton refers, 


included the very judge to whom the Plaintiff herein was clerk. 


To the same effect were the findings of fact and conclusions of law 
of Judge Holtzoff of the District Court in Casman v. Dulles, supra, where 
the very Order of the Civil Service Commission in issue here was liti- 


gated. 


The Judgment in the Casman case was vacated "without prejudice" 
after an appeal had been filed and dismissed by consent because the 
question arose whether there existed a position equal to J udge Casman's 
"status" as a Judge. Mr. Casman sought further redress in the Court 
of Claims. The Court of Claims, through Judge Laramore, found that 
‘we cannot conceive how a more complete transfer of functions could 
be accomplished."" The Opinion in Casman v. United States, supra, 
made short shrift of all other contentions of the Defendant urged below 
at one time or the other; that, for instance, the provisions of the Foreign 
Service Act precluded compliance with the Civil Service Commission's 


Order. As the Court of Claims said pointedly: 


"The short answer to this contention is that 
plaintiff was not a Foreign Service employee. 
What could happen if and when plaintiff was trans- 
ferred is entirely another question and one we are 
not called upon to answer here." 


Casman v. United States was not appealed by the Government. 


While formally this case was between different parties, it is sub- 
mitted that the principles of Collateral Estoppel should control and pre- 
clude re-litigation of these very questions. It is true the Defendant 
herein is the Secretary of State while the formal Defendant in the Casman 
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case was the United States. Yet this Court can take judicial notice of 
the fact that both Defendants are represented by the same Counsel; the 
Attorney General of the United States; that the client in both cases (in 
the ultimate analysis) is the United States and that the control of the 
litigation in both cases rests in the President of the United States acting 
either through the Attorney General or through the Secretary of State, 


the Defendant here. 


It is submitted that there is sufficient community of interest and 
sufficient privity between the Defendant Herter in the instant case with 
the United States in the Casman case, to apply the principles of Collat- 
eral Estoppel as laid down in the case of Caterpillar Tractor Co. v. 
International Harvester Co., 120 F. 2d 82(C.C.A. 3, 1941), in which 
Judge Goodrich said at page 84: 


"The general principle back of the rules of 
res judicata has received recent and clear state- 
ment by the Supreme Court. ‘Public policy dic- 
tates that there be an end of litigation; that those 
who have contested an issue shall be bound by the 
result of the contest; and that matters once tried 
shall be considered forever settled as between 
the parties.‘ Baldwin v. Iowa State Traveling 
Men's Association, 1941, 283 U.S. 522, 525; 51 
S. Ct. 517, 518, 75 L. Ed. 1244." 


Both Res Judicata and Collateral Estoppel are applicable not only 
to the parties in an action terminating in a valid judgment but also to 
their privies. The Restatement of Judgments (1942), at page 390, 
declares: 


"The statement that a person is bound by 
or has the benefit of a judgment as a privy is a 
short method of stating that under the circum- 
stances and for the purpose of the case at hand 
he is bound by and entitled to the benefits of all 
or some of the rules of res judicata by way of 
merger, bar or collateral estoppel." 
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See: United States v. Dollar, 100 F. Supp. 881 (U.S. D. , N.D. Cal., 
1951). 


Section 84 of the Restatement of Judgments (1942) reads as follows: 


'"§ 84. Persons who Participate But are not Parties 


"A person who is not a party but who controls 
an action, individually or in cooperation with others, 
is bound by the adjudication of litigated matters as 
if he were a party if he has a proprietary or financial 
interest in the judgment or in the determination of a 
question of fact or of a question of law with reference 
to the same subject matter or transaction; if the other 
party has notice of his participation, the other party 
is equally bound." 


See: Columbia Insurance Company of New Jersey v. Waterman Company, 
11 F. 2d 216 (C.C. A. 2, 1926), cert. den., 217 U.S. 672, 46 S. Ct. 486, 


and Lawlor v. National Screen Service Corporation, supra, p. 869 N, 19. 


In Jones v._ Zurich General Accident & Liability Ins. Co., 121 
F. 2d 761, 763(C.C.A. 2, 1941), the Court said: 


"Every material fact determined by the state 
court in that action was conclusively settled by 
the final judgment 'so that it cannot be further | 
litigated in a subsequent suit between the same 
parties or their privies whether the second suit 
be for the same or a different cause of action’. 
Oklahoma v. Texas, 256 U.S. 70, 41S. Ct. 420, 
422, 65 L. Ed. 831. The plaintiff here is the | 
same as in the state court and the privity between 
this appellant, the insurer, and the then LOSTIERE 
the insured, is clear." 


* OK Ok 


"It was shown without contradiction in support 
of the motion for summary judgment that this ap- 
pellant undertook the defense of the suit in the | 
state court and carried it to final judgment as the 
insurer of the defendant under the policy now in 
suit. The same firm of attorneys appeared for 
the defendant that now represent this appellant." 


* * * * 
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"No triable issue was, therefore, presented 
below and there was no error in granting plaintiff's 
motion for summary judgment.” 


Even if Res Judicata or Collateral Estoppel did not apply, the 
admissions on file (App. p. 26-31), the pleadings and the affidavits 
clearly show that there is no issue of fact to be tried with regard to the 
Plaintiff's claim for relief. The Supreme Court and the Court of Claims 
having held that there was a transfer of functions, within the purview of 


Sec. 12 of the Veterans Preference Act, both as a matter of fact and as 
a matter of law, the Court of Claims having finally found that the very 
Order of the Civil Service Commission on which Plaintiff sued was well 
founded and entitled to enforcement with regard to the other employee 
named therein, Mr. Casman, the Plaintiff herein was entitled to Sum- 
mary Judgment as a matter of law and the Court erred in not granting 


his motion. 


CONCLUSION 


For the reasons stated above, it is respectfully submitted that the 
decision of the District Court should be reversed and the case remanded 
to the District Court with instructions to grant Summary Judgment to 
Plaintiff requiring the Defendant to restore the Plaintiff to a position in 
the Department of State, of like status and pay as that from which he 
was illegally removed, such reinstatement to be effective retroactively 
as of the date of his illegal discharge. 

Respectfully submitted, 


HANS A. NATHAN 
Attorney for Appellant 


729 - 15th Street, N. W. 
DATED: Washington 5, D. C. 


September 11, 1959 
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Stipulation and Pretrial Order 2 2 ew lw Owls 3/4/ 55 

Motion to Vacate and Set Aside Stipulation and Pre-Trial Order 2/28/56 
Seipalationt cides ise Soh Peete ioe Pae, Sele a 3/20/56 
Order Vacating Stipulation and Pre-Trial Order ae a 3/15/56 
Pre-Trial Proceedings Ae ee we ree 4/29/57 


Plaintiff's Pre-Trial Statement (Attached to Pre-Trial 
Proceedings ) “ “ A “ 4 . 


| 
Request for Admission of Facts Me ae ie 6/7/57 
Answer to Plaintiff's Request for Admission of Facts sf fs 8/ 13/57 


Motion for Summary Judgment or, in the Altemative, to Dismiss V/ 16/59 


Defendant's Exhibit "A” [To Motion for Summary Judgment] -- 
Certificate of Authenticity aya esh, “esta (dome sere he 


Letter from George F. Wilson to Lawrence Meloy, dated 
January 21, 1954 co OR ey ESE ees 


Notification of Personnel Action [Dept. of the Army] . 
Dept. of State's Outgoing Telegram dated Nov. 6, 1953 
Dept. of State's Incoming Telegram dated Nov. 9, 1953 


Letter from Robert J. Ryan, Chief Personne] Operations 
Div. to James H. Phillips, Chief, Contact Div., 
Veterans’ Administration Reg. Office, dated 
Nov. 9, 1953 oe fol elated bikel ctietilien tie 


Memorandum of Peter F. Szluk for the File of Horace J. 
Feldman, dated January 20, 1954 . . . « 


(ii) 


INDEX 
(Cont'd.) 


IF Eing Date 


Defendant's Exhibit "A" [To Motion for Summary Judgment] -- 
(Cont'd. ) 


Letter from J. J. McLaughlin, Chief, Reference Service 
Branch (GSA) to Mrs. Emilia C. Rolley, Office of 
Personnel,Dept. of State, dated November 17, 1953 


Summary of Personnel Information Available in the 
State Dept. Concerning the Claim of Horace J. 
Feldman ee eee ee ee 


Dept. of State's Incoming Telegram, dated 
Nov. 30, 193 . . . . . 


Dept. of State’s Incoming Telegram, dated 
Dec. 30, 1953 r = @ x “ é . 


Letter from J, H. Mason, Director of Personnel [The 
Library of Congress] to Mr. Peter F. Szluk, 
dated January 21, 1954 otek) wel meer hai ko 


Defendant's Exhibit “B" [To Motion for Summary Judgment] -- 
Certificate of Authenticity eo te BEY ee A oA 


Affidavit of Loy W. Henderson, Deputy Under eases 
of State for Administration ~ ce . 


Military Government - Germany - U.S. Area of Control 
Ordinance No. 31 [Exhib ltoExhibtB] . . . 


Notification of Personnel Action, dated Feb. 18, 1949 
[Exhibit 2 to Exhibit B] . “ bee As 


Notification of Personnel Action, dated Nov. 30, 1949 
{Exhibit 3 to Exhibit BJ eb ete ee Ree 


Letter from Leon W. Seidner, Personnel Operations Officer 
[The Library of Congress] to Warde M. Cameron, 
Asst. Legal Adviser, Dept. of State, dated 
November 12, 1958 [Exhibit 4to Exhibit.B] . . 


Position Description Form [War Dept., Field Service] 


Opposition to Defendant's Motion for Summary Judgment and, 
In the Altemative to Dismiss and Plaintiff's Cross-Motion 
for Summary Judgment ee al Lat men ee 3/11/59 


Affidavit of Horace J. Feldman in Opposition to Motion 
for Summary Judgment or in the Alternative to 
Dismiss, and in Support of Cross-Motion for Summary 
Leverett BAAS eee A es 


Exhibit "A” {to Feldman's Affidavit] -- Letter of Appeal 
from Horace J. Feldman to Grievance Committee, 
dated November 7, 1949 . . Aine ts “ 


Exhibit "B” {to Feldman's Affidavit] -- Reply from 
Harley G. Bailey, Asst. Adjutant,to Horace J. 
Feldman, dated November 18, 1949 As 


Supplement to Defendant's Motion for Summary Judgment or, in 
the Altemative, to Dismiss miglitel: Paceiaole wee : 4/1/59 


Govt's. Exhibit "A” [Attached to Supplement to Defendant's 
Motion for Summary Judgment or, in the Altemative, to 
Dismiss] -- Affidavit of Aaron S. Brown, Depty Assistant 
Secretary of State for Personnel peo ae ee 


Page 


(iii) 


INDEX 
(Cont'd.) 


Govt's, Exhibit "A" (Cont'd.): 


Letter from Ismar Baruch, Chief, Personnel Classification 
Div., (U.S. CSC) dated October 28, 1949 
(Exhibit A Attached to Affidavit of Aaron S. 
Brown] a “ ° . 


Occupational Structure Established under the 
Classification Actof 1949 . . . 


Outline of Occupational Groups and Series of 
Classes Established under the Classification 
Act of 1949 a So 4 


Occupational Structure List . . 


Official Transcript of Proceedings dated April 17, 1959 


Official Transcript of Proceedings dated April 22, 1959 


Order Denying Plaintiff's Motion to Strike, Granting ~ Defendant's 
Motion for Summary Judgment and Denying Plaintiff's Motion 
for Summary Judgment Re ciales Mic mrce nee ec x 4/22/59 


Notice of Appeal : a ; “ : 4/30/59 


[Filed September 18, 1953] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HORACE J. FELDMAN 


418 North George Mason Drive 
Arlington, Virginia 


Plaintiff, 
Vv. 


Civil Action No. 4359-53 


JOHN FOSTER DULLES , 
[CHRISTIAN A. HERTER] 
Secretary of State 

Twenty-first St. & Virginia Avenue 
Washington, D. C. 


and 


LINDSAY C. WARREN 
Comptroller General 
Fifth & G Streets,N. W. 
Washington, D. C. 


me me a a a ee ee Ne ee ee ee ee ee ee ee ee 


Defendants. 


COMPLAINT FOR RELIEF IN THE NATURE OF MANDAMUS 
The plaintiff, for his complaint, alleges: 


1. Jurisdiction is based on Title 16, Chapter 10 of the District 
of Columbia Code (1951 Edition) in conjunction with Rule 81(b) of the 
Federal Rules of Civil Procedure, and Title 28, USCA, Section 1332. 


2. Plaintiff Horace J. Feldman is a citizen of the United States, 
a resident of the State of Virginia, and an honorably-discharged veteran 
of the armed forces of the United States, having served during World 
War II. | 


* | 
Consent order substituting Hon. Christian A. Herter, Secretary of State, 
as defendant in place of Hon. John Foster Dulles, filed April 28, 1959. 
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3. Defendant John Foster Dulles is the Secretary of State and 
defendant Lindsay C. Warren is the Comptroller General of the United 
States. Each of the said defendants is a resident of the District of Co- 


~ lumbia. 


4. On or about the 7th day of November, 1949, plaintiff was em- 
ployed as the Clerk of the United States Military Government Court 
(10th Judicial District) at Ansbach, Germany. On that date he received 
a purported Notice of Termination of Service dated November 4 and 
| effective December 4, 1949. 


5. Plaintiff appealed his dismissal to the United States Civil 

_ Service Commission under the provisions of the Veterans Preference 
Act of 1944 as amended (5 USCA 851, 861 and 863); the said Civil Serv- 
ice Commission in accordance with the Act cited and its regulations 

_ thereunder, had jurisdiction of the said appeal and with due notice to 
the defendant Dulles or his predecessor in office as well as to the Sec- 
retary of the Army and his predecessors in office, held a number of 


hearings, received briefs, memoranda and communications. 


6. On or about the 1st day of July, 1952, the Civil Service Com- 
mission directed a letter to one P. J. Szluk, Personnel Officer, an em- 
ployee of defendant Dulles’ predecessor, advising the Department of 
State of its decision to the effect that plaintiff's discharge was illegal 
and invalid under the Veterans Preference Act of 1944 as amended and 
recommending that the plaintiff "be restored to active duty retroactively 
to the day following the last day in a full pay status and in a position of 
like status and pay in [his] Department to that from which [he was] im- 
properly separated in the Department of the Army."' The communica- 
tion further requested defendant Dulles' predecessor to advise the Com- 
mission within ten days of receipt of the said letter of "the corrective 
action taken or proposed to be taken...". A true copy of the said deci- 
sion and letter is attached hereto as Exhibit "A". 
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7. The decision of the Civil Service Commission contained in the 
letter aforesaid dated the lst day of July, 1952 constitutes the final ad- 
ministrative determination. 


8. In accordance with Title 5, USCA, Section 863, it is manda- 
tory for the Secretary of State to take the corrective action as finally 
recommended by the Civil Service Commission, and his duty to comply 
with this statutory provision is purely ministerial and involves the exer- 
cise of no discretion nor the interpretation of any law or regulation. 


9. In spite of repeated demands by plaintiff and his counsel, de- 
fendant Dulles' predecessor refused to restore plaintiff in accordance 
with the request of the Civil Service Commission, and addressed various 
and sundry letters of protest to the Commission, asserting and reassert- 
ing arguments which had been previously repeatedly considered and 
finally rejected by the Commission after full hearing and briefing. 


10. On the 4th day of May, 1953, the Honorable Philip Young, 
Chairman of the Civil Service Commission, directed a letter to the de- 
fendant Dulles in answer to one of the letters directed to the Civil Serv- 
ice Commission by one of the employees of the defendant Dulles’ prede- 
cessor, Mr. Carlisle H. Hummelsine, Deputy Under Secretary, Depart- 
ment of State, in which the Chairman of the Civil Service Commission 
requested the defendant Dulles to restore the plaintiff to his position or 


to one of like status and pay, as previously ordered. A true copy of the 
said letter is attached hereto as Exhibit "B". 


11. In spite of this unequivocal request and in spite of further re- 
quests by plaintiff and his counsel, the defendant John Foster Dulles still 
refuses to exercise his statutory duties and to perform the ministerial 
actions legally required by him to be performed. 


12. Defendant Dulles furthermore refuses to compute and ascer- 
tain the amount of back pay due to plaintiff from the day of his illegal 
dismissal and to certify such amount to the defendant Lindsay C. Warren, 
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and, upon information and belief, the defendant Warren refuses to certify 
to the Treasurer of the United States the amount due plaintiff until he has 


received such computation and certification from the defendant Dulles. 


WHEREFORE, the plaintiff demands judgment against the defen- 
dants, directing defendant John Foster Dulles as Secretary of State to 
restore the plaintiff forthwith to a position in accordance with the order 

of the Civil Service Commission as set out in Exhibits "A" and "B" and 
to compute and certify to defendant Lindsay C. Warren the amount of 
back pay and other emoluments due to the plaintiff, and directing the 
defendant Warren as Comptroller General of the United States to certify 
a voucher for such back pay and emoluments for payment by the Treas- 
urer of the United States, as well as for such other and further relief 
as to this Honorable Court may seem just and proper. 

/s/ Horace J. Feldman 


DISTRICT OF COLUMBIA, ss: 

HORACE J. FELDMAN, after being duly sworn, deposes and says 
that he has read the within Complaint for Relief in the Nature of Manda- 
mus, by him subscribed, and that the matters and things set forth as 
true are true and those stated upon knowledge and belief he believes to 
be true. 

/s/ Horace J. Feldman 


[JURAT dated Sept. 18, 1953] 


/s/ Joel H. Fisher 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 
MEtropolitan 8-6555 


/s/ Hans A. Nathan 
700 Securities Building 
729 15th Street, N. W. 
Washington 5, D. C. 
STerling 3-4666 


Attorneys for Plaintiff 


b) 
EXHIBIT "A" 


[To Complaint] 


UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. | 


File BAR: J HL:rlb 


July1, 1952 


Mr. P. F. Szluk, Personnel Officer 
German Affairs Branch 

Room 616, State Annex 12 
Department of State 

Washington, D. C. 


Dear Mr. Szluk: 

Reference is made to previous correspondence the Commission 
has had with Mr. Jack B. Tate, Deputy Legal Adviser, and Mr. Bene- 
dict M. English, Acting Deputy Legal Adviser, relative to the reduction 
in force appeals of Messrs. Horace J. Feldman and Meyer L. Casman 
in which the question had been raised as to whether or not there was an 
actual transfer of functions to the Department of State from the Depart- 
ment of the Army when the Office of the Military Government in Ger- 
many was liquidated and the Office of the United States High Commis- 
sioner for Germany was established. 

Mr. Feldman, a veteran, was employed in an excepted GS-9 posi- 
tion as a Clerk, in the United States Military Government Court (Tenth 
Judicial District), Ansback, Germany, and Mr. Casman was employed 
in an excepted GS-15 position as Judge, OMGUS, Board of Review, 
Nurnberg, Germany, by the Department of the Army as part of the 
courts system which now operates under a High Commissioner under the 
Department of State when they were issued their separation notices 
terminating their employment with the Department of the Army in 1949. 
They appealed their separations and the question presented is whether 
there was a transfer of functions from the Department of the Army to 
the Department of State and if so, the last proviso in Section 12 of the 
Veterans' Preference Act of 1944 applies, which reads as follows: 
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“and provided further, that when any or all of the functions of an agency 
are transferred to, or when an agency is replaced by some other agency, 
or agencies, all preference employees in the function or functions trans- 
ferred or in the agency which is replaced by some other agency shall 
first be transferred to the replacing agency, or agencies, for employ- 
ment in positions for which they are qualified, before such agency, or 


agencies, shall appoint additional employees from any other source for 


such positions." 

The Commissioners, after carefully considering all the facts rela- 
tive to the separation of Messrs. Feldman and Casman, including those 
presented in connection with the hearing held before the Commission on 
March 12, 1952, have arrived at the conclusion that the functions of the 
courts under the Military Government were transferred to the Depart- 
ment of State or the Military Government insofar as the function of the 
courts were concerned were replaced by the Department of State on 
September 21, 1949 within the purview of Section 12 of the Veterans' 
Preference Act of 1944. Consequently, the last provision in Section 12 
of that Act is applicable to these cases and Messrs. Feldman and Cas- 
man should have been transferred to the Department of State along with 
the functions of the court. Since they were not their separations have 
been disapproved by the Commission and corrective action, therefore, 
is required. 

In view of the foregoing facts it is recommended by the Commis- 
sion that Messrs. Feldman and Casman be restored to active duty retro- 
actively to the day following the last day in a full pay status and ina 
position of like status and pay in your Department to that from which 
they were improperly separated in the Department of the Army. 

It is requested your Department advise the Commission within ten 
days of receipt of this letter of the corrective action taken or proposed 
to be taken by your Department in behalf of Messrs. Feldman and Casman. 
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By direction of the Commission: 
Sincerely yours, 


James W. McBee, Acting Chairman 
Board of Appeals and Review 


EXHIBIT "B" 


[To Complaint] 


UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 


May 4, 1953 


Honorable John Foster Dulles 
The Secretary of State 


Dear Secretary Dulles: | 

Reference is made to the letter of December 22, 1953, file L/A, 
from Mr. Carlisle H. Humelsine, Deputy Under Secretary, Department 
of State, to the Honorable Robert Ramspeck, former Chairman of the 
Civil Service Commission, in which it is stated that the Department of 
State must respectfully decline to comply with the Commission's recom- 
mendation of July 1, 1952, which was renewed on December 5, 1952, that 
Messrs. Horace J. Feldman and Meyer L. Casman be restored to active 
duty retroactively to the date following the last day ina full pay status to 
positions of status and pay in the Department of State equal to those from 
which they were improperly separated in the Department of the Army. 
These recommendations were made as a result of their successful appeal 
to the Civil Service Commission from separation by reduction in force. 

The Commission has made a further study of the cases of Messrs. 
Feldman and Casman, taking into consideration the arguments advanced 
by the Department of State in the letter of December 22, 1952, as to the 
reasons it must decline to comply with the Commission's recommenda- 
tion in these two cases. As a result of this further study the Commis- 
sion has reached the conclusion that the transfer of the court system 
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from the Department of the Army to the Department of State was a 
transfer of functions within the meaning of Section 12 of the Veterans' 
Preference Act of 1944, as amended; that Section 12 of that Act is appli- 
cable to this class of employees of the State Department; and that the 
Foreign Service Act of 1946 and other legislation referred to by Mr. 
Humelsine cannot be regarded as showing an intent by Congress to make 
Section 12 of the Veterans' Preference Act inapplicable to these posi- 
tions in the Department of State. 

With regard to the statement made by Mr. Humelsine that it is not 
believed that the Department of State can in good conscience pay a sum 
in the neighborhood of $40, 000 or $50, 000, to individuals who were 
never employed by the Foreign Service for which the Commission has 
recommended payment, I would like to call your attention to the fact that 
in the latter part of July, 1949, a representative of the legal division of 
the Department of State presented informally to the Commission's Chief 
Law Officer certain questions relating to the taking over by the Depart- 
ment of State of the functions of the Military Government. These ques- 
tions had to do with the applicability of Section 12 of the Veterans' 
Preference Act. The representative of the legal division of the Depart- 
ment of State was advised at that time that there was a transfer of func- 
tions, and that Section 12 of the Veterans Preference Act of 1944 would 


be applicable. Hence the Department of State was on notice that Messrs. 


Feldman and Casman were entitled to be transferred to the State Depart- 
ment, and the present payment of large sums to these men could have 
been avoided had the Department acted on the advice then furnished it by 
the Commission. 

In this connection I should call your attention to the provision of 
law that from any “back pay" which may be due an employee restored as 
a result of an appeal there must be deducted any amounts which he has 
earned in the interim from any employment. Assuming that these men 
have not been idle pending action on their appeal, it is probable that the 
amount payable to them will be much less than feared by Mr. Humelsine. 
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I should also mention that under the Veterans' Preference Act of 
1944, as amended, it is mandatory for agencies of the Government to 
put into effect the Commission's recommendations pursuant to appeals 
under that Act. : 

It is requested that the Commission be advised not later than fif- 
teen days from the date of this letter of the date that Messrs. Feldman 
and Casman are restored to duty in the Department of State. 

Sincerely yours, : 


Philip Young 
Chairman 


[Filed October 13, 1953] 
REQUEST FOR ADMISSIONS UNDER RULE 36 


Plaintiff Horace J. Feldman requests defendants John Foster 
Dulles and Lindsay C. Warren within ten days after service of this 
request to make the following admissions for the purposes of this action 
only and subject to all pertinent objections as to admissibility which 


may be entered at any hearing herein or at trial hereof: | 


1. That each of the following documents exhibited with the com- 


plaint is genuine: 

a. Letter dated July 1, 1952 marked "Exhibit A", 2 pages, 
signed by James W. McBee, Acting Chairman, Board of Appeals and 
Review, U. S. Civil Service Commission and directed to Mr. P. F. 


Szluk, Personnel Officer, German Affairs Branch, Department of State. 


b. Letter dated May 4, 1953 marked "Exhibit B", 2 pages, 
signed by Philip Young, Chairman, U. S. Civil Service Commission 
and directed to the defendant Hon. John Foster Dulles as Secretary of 
State. : 


2. That each of the following statements is true: 
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a. Defendant John Foster Dulles is Secretary of State and 
defendant Lindsay C. Warren is Comptroller General of the United 
States, and the official residence of each is Washington, District of Co- 


| lumbia. 


b. Neither defendant has received any communication from 
the Civil Service Commission since the 4th day of May, 1953, revoking, 
reversing, amending, altering or reopening the decision contained in 
the said letter of May 4, 1953 attached to the complaint as Exhibit B. 


c. The defendant John Foster Dulles or his agents or em- 
ployees have asked the Attorney General of the United States to express 
an opinion as to the legality of the decision as contained in the said 
letter of May 4, 1953, aforesaid, and the Attorney General of the United 
States has declined to render such opinion. 

/s/ Joel H. Fisher 
ak * od 


/s/ Hans A. Nathan 
a * * 


Attorneys for Plaintiff 


POINTS AND AUTHORITIES 
Rule 36, F.R.C.P. 


[Certificate of Service] 


[Filed October 19, 1953] 
MOTION FOR SUMMARY JUDGMENT 
COMES NOW the plaintiff by his counsel, Joel H. Fisher and 
Hans A. Nathan, and moves this Court for summary judgment in ac- 


cordance with Rule 56(a) of the Federal Rules of Civil Procedure, and 


for reasons therefore shows as follows: 
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1. Service on all defendants was obtained on or before Septem- 


ber 22, 1953 and the 20-day period required by the rule has elapsed. 

2. As appears from the verified complaint and from the affidavits 
of counsel herein, there is no genuine issue of fact to be tried, and 
plaintiff is entitled to judgment as a matter of law. 

3. For further grounds, plaintiff respectfully refers to the 
Points and Authorities attached hereto and prayed to be read as part 
hereof. | 

/s/ Joel H. Fisher 
Ke aR * 


/s/ Hans A. Nathan 
* * * 


Attorneys for Plaintiff 
[Certificate of Service] | 


AFFIDAVIT IN SUPPORT OF MOTION FOR. 
SUMMARY JUDGMENT 

JOEL H. FISHER, having been duly sworn, deposes and says: 

1. That he is a member of the Bar of the United States District 
Court for the District of Columbia and counsel of record for plaintiff in 
the within action. 

2. That his name is on record as counsel for plaintiff with the 
U. S. Civil Service Commission, and that he has frequently dealt with 
employees of the defendant Dulles in his capacity as counsel for the 
plaintiff. 

3. That he has not received any communication from the Civil 
Service Commission subsequent to the letter of May 4, 1953 attached to 
the complaint herein as Exhibit B indicating in any way that the decision 
contained in the said letter has been altered, revoked, amended or re- 
opened, and that therefore to the best of his knowledge and belief the 
said decision is in full force and effect and constitutes the final admin- 
istrative determination by the said Civil Service Commission. 


12 


4. That he is further informed and believes that the defendant 
John Foster Dulles at some time prior hereto requested an opinion of 
the Attorney General with regard to the decision contained in the said 
letter of May 4, 1953 and that he was advised orally that the said 
Attorney General of the United States has declined to express any opinion 
as requested. 

5. That in spite of his various requests, oral and written, the 
defendant Dulles refused and still does refuse to comply with the order 
of the Civil Service Commission as set out in the said letter of May 4, 
1953. 

/s/ Joel H. Fisher 
[JURAT dated October 16, 1953] 


[Filed November 6, 1953] 


REPLY TO PLAINTIFF'S REQUEST FOR 
ADMISSIONS UNDER RULE 36 

Defendants submit the following reply to plaintiff's request for ad- 
missions under Rule 36. References to paragraphs are to those desig- 
nated in plaintiff's request. 

1. (a) Admitted. 

(b) Admitted. 
(a) Admitted. 
(b) Admitted. 

2. (c) Denied. On May 12, 1953, the Undersecretary of State 
requested the opinion of the Attorney General on the following questions: 
(1) Does Section 12 of the Veterans' Preference Act of 1944 apply toa 
- reduction-in-force in the Foreign Service of the United States? If, in 
your opinion Section 12 does apply to the Foreign Service, the Depart- 
ment would appreciate receiving your opinion on the following additional 
question: (2) Does the Civil Service Commission have the right to 
approve or disapprove regulations for a reduction-in-force in the For- 
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eign Service? (3) Does a Staff employee reached for reduction-in- 
force have a right of appeal to the Commission? (4) Is the Secretary 
of State required to take such corrective action as the Commission 
finally recommends, after hearing the appeal of a Staff employee? On 
October 1, 1953, the Attorney General replied to the Secretary of State 
declining to render the opinion requested in view of the probability that 
the question submitted will be judicially determined in this action. 


/s/ Leo A. Rover | 
United States Attorney, 


/s/ Oliver Gasch | 
Assistant United States Attorney. 


/s/ Frank H. Strickler 
Assistant United States Attorney. 


/s/ Catherine B. Kelly 
Assistant United States Attorney. 


[VERIFICATION and 
JURAT dated November 6, 1953] 


[Certificate of Service ] 


[Filed December 15, 1953] 
MOTION TO DISMISS 


Comes now defendant, Lindsay C. Warren, Comptroller General, 
by his attorney, the United States Attorney, and moves this Honorable 
Court to dismiss the complaint herein as to him for the reason that the 


complaint fails to state a cause of action against him over which this 


Court has jurisdiction. 


/s/ Leo A. Rover | 
United States Attorney 


/s/ Oliver Gasch 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ Catherine B. Kelly 
[Certificate of Service ] Assistant United States Attorney 


[ Filed January 8, 1954] 


OPPOSITION TO DEFENDANT'S MOTION TO DISMISS 


Comes now the plaintiff by his counsel and opposes the motion to 
dismiss made herein on behalf of defendant Lindsay C. Warren, Comp- 
troller General, and for reasons therefor respectfully refers to the 
Points and Authorities attached hereto and prayed to be read as part 
hereof. 


/s/ Joel H. Fisher 
* * * 


/s/ Hans A. Nathan 
* * * 


Attorneys for Plaintiff. 


[ Certificate of Service] 


[ Filed February 24, 1954] 
ORDER 


Upon consideration of plaintiff's motion for summary judgment 
herein and defendant Lindsay Warren's motion to dismiss as to him, 
points and authorities in opposition to the motions, and oral argument 
thereon; and it appearing to the Court that plaintiff is not entitled to judg- 
ment as a matter of law, and that the complaint fails to state a cause of 
action against defendant, Warren, it is by the Court this 24th day of 
February, 1954, 


ORDERED that plaintiff's motion for summary judgment be and 
the same is hereby denied, and it is 


FURTHER ORDERED that defendant Warren's motion to dismiss 
the complaint as to him be and the same is hereby granted. 


/s/ Edward M. Curran 


[ Certificate of Service] JUDGE 


[| Filed March 11, 1954] 
ANSWER 
First Defense 


The complaint fails to state a claim against this defendant upon 
which relief may be granted. : 


Second Defense 


Answering the numbered paragraphs of the complaint, specifically, 


defendant avers: 


1. Defendant is not required to answer the allegations contained 
in paragraph 1. | 

2. Defendant is without knowledge or information sufficient to 
enable him to form a belief as to the truth of the allegations contained 
in paragraph 2. : 

3. Admitted. | 

4. Defendant admits that on or about November 7, 1949 plaintiff 
was employed as Clerk, United States Military Government Court (10th 
Judicial District), Ausbach, Germany, and avers that plaintiff's active- 
duty status was terminated pursuant to a reduction-in-force during the 
liquidation of the Office of the Military Government of the United States. 
Defendant is without information as to the date plaintiff received said 
termination notice. : 

5. Defendant admits that plaintiff appealed his reduction-in-force 
by the Department of the Army to the United States Civil Service Com - 
mission. Defendant denies that the Civil Service Commission had juris- 
diction to hear plaintiff's appeal insofar as the Department of State was 
concerned and denies receiving notice of any hearing at the aforesaid 
Commission. Defendant avers that on October 5, 1951 the Commission 
made a final determination that "the employing agency did not violate any 
of the retention preference rights" of plaintiff in effecting his separation, 
but that some time thereafter, without notice to the Department of State, 
the Commission reopened the case and on July 1, 1952 held that plaintiff 
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should be “restored” to a position in the Department of State. 

6. Admitted. 

7. Defendant admits that the decision contained in the reference 
letter of July 1, 1952 constituted the Commission's final administrative 
determination. 

8. The allegations contained in paragraph 8 are admitted but de- 
fendant alleges that they are not relevant since the action taken by the 
Civil Service Commission was pursuant to Section 861 of Title 5 U.S.C.A., 
rather than Section 863 thereof. 

9. Admitted, except that defendant denies he was accorded full 
hearings by the Civil Service Commission. 

10. Admitted. 

11. Defendant denies he has refused to exercise his statutory duty 
and that plaintiff's “restoration” is a ministerial action which he is legal- 
ly required to perform. 

12. Admitted, except that defendant avers that he has so refused 
for the reason that plaintiff is not entitled to such amount. 


Third Defense 


The Civil Service Commission was without authority to order plain- 
tiff's restoration to a position in the Department of State of like status 
with the position he previously held with the Department of the Army for 
the reason that the Department of State and the Foreign Service are not 
synonomous terms and there exists no position in the Department of State 
of like status to the position of a clerk in a United States Military Govern- 
ment Court in Germany, and for the further reason that the Commission's 


regulations, even if they apply, do not afford plaintiff preference in reten- 


tion over employees in legal positions in the Department of State in 
Washington, D. C. 
Fourth Defense 


The Civil Service Commission was without authority to order the 
Secretary of State to appoint plaintiff to a position in the Foreign Service 
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of like status with the position he previously held with the Department of 
the Army for the reason that Section 12 of the Veterans Preference Act 
does not apply to the Foreign Service of the United States. 


Fifth Defense 


Plaintiff is not entitled to recovery for the reason that there was 
no transfer of functions, in fact or in law, from the Office of the Military 
Government of the United States to the Office of the High Commissioner 
of Germany, or from the Department of the Army to the Department of 
State within the meaning of Section 12 of the Veterans Preference Act. 


WHEREFORE, defendant demands judgment together with the costs 


of this suit. 
/s/ Leo A. Rover 
United States Attorney 


/s/ Oliver Gasch 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ Catherine B. Kelly 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed March 4, 1955] 
STIPULATION AND PRETRIAL ORDER 


The Parties hereto are agreed and stipulate as follows: 

1. That there are no issues of fact to be decided at a trial on the 
merits and that the issues of law involved herein have been determined 
in favor of the plaintiff by this Court in the case of Casman v. Dulles, 
Civil Action No. 1421-54. | 


2. That the plaintiff is entitled to the relief prayed for if the deci- 
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sion of this Court in Casman v. Dulles, supra, is affirmed upon appeal 
or permitted to become final without an appeal being taken therefrom. 


: 3. That the parties hereto are agreed that the final decision in 
Casman v. Dulles, supra, shall control and be dispositive of this action. 


4. That judgment in this case will be entered in accordance with 
the final judgment in the case of Casman y. Dulles, provided that the 
entry of a final judgment shall be stayed until 10 days after a final judg- 
ment has been entered in the case of Casman v. Dulles, Civil Action No. 
1421-54, upon the mandate of the United States Court of Appeals for the 
District of Columbia Circuit or of the Supreme Court of the United States; 
or until 10 days after the time has expired within which an appeal may 
be taken from the judgment and order of this Court dated the 30th day of 
March, 1955, and entered in the case of Casman v. Dulles, supra. 


/s/ Hans A. Nathan 
Attorney for Plaintiff 


/s/ Catherine B. Kelly 
Assistant United States Attorney 
Attorney for Defendant 


/s/ Richmond B. Keech Dated: May 3, 1955 
JUDGE 


[ Filed February 28, 1956] 

MOTION TO VACATE AND SET ASIDE 

STIPULATION AND PRE-TRIAL ORDER 

Comes now the Plaintiff, Horace J. Feldman, by his counsel, Joel 

H. Fisher and Hans A. Nathan, and moves this Honorable Court to vacate 
and set aside the Stipulation and pre-trial Order dated and entered herein 
on May 3rd, 1955. For grounds for the within Motion Plaintiff respect- 
fully shows as follows: 


1. The within action is a complaint for mandatory relief, praying 


for an Order requiring the Defendant, the Secretary of State, to comply 
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with a mandatory order of the United States Civil Service Commission 
restoring Plaintiff to a position of like status and pay to that of clerk of 

a United States District Court in Germany, to which position Plaintiff 

was entitled when certain functions of the United States Government were 
transferred from the War. Department to the Department of State, and 
which position was wrongfully and in violation of the Veterans’ Preference 
Act given to a person other than Plaintiff. | 


2. Shortly after the filing of the within action, one MEYER 
CASMAN, formerly a Judge of an American Tribunal in Germany, whose 
Administrative Complaint before the Civil Service Commission had been 
consolidated and adjudicated with that of Plaintiff, filed a complaint in 
this Court as Civil Action No. 1421-54. : 


3. A Motion for Summary Judgment by Plaintiff in the within case 
having been denied, the case was ready for pre-trial when Summary 
Judgment was entered in Casman v. Dulles in favor of Plaintiff Casman. 


4. In order to save the time of this Honorable Court and to avoid 
unnecessary effort and expense to both Plaintiff and the Government, a 
Stipulation was entered herein and incorporated ina Pre-Trial Order to 
the effect that the final decision in Casman v. Dulles, C.A. 1421-54 
(which in the meantime had been appealed by the Detendant), should 
control and be dispositive of the within action. 


5. This Stipulation and Pre-trial Order was entered because 
counsel for both parties at the time said Order was made believed that 
the factual and legal situations underlying the Casman case and the within 
case, were substantially analogous. | 


6. Several months after the entry of the Pre-trial Order it ap- 
peared that certain aspects of the Casman case were materially affected 


by the coming into force of certain executive agreements and treaties; 
to-wit, the so-called Bonn Agreements and the Treaty of Paris. The 
treaties aforesaid affected the factual situation in the Casman case to an 
extent that appellee Casman filed a "Petition to Remand Case to District 
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Court without Prejudice for Reconsideration on the Basis of Changed 
Circumstances." A copy of the said Petition is attached hereto and 
the attention of this Honorable Court is respectfully called to paragraphs 
5, 6 and 7 thereof, setting out in detail the grounds for the said Petition. 


7. To the best of counsel's knowledge, information and belief, 
the instant case has become materially different from the Casman case. 
The developments set out above, while affecting the remedies of Mr. 
Casman in view of the uniqueness of his former position and because of 
other material facts not present in this case, do not affect Plaintiff 
Feldman, in that positions equivalent to the one to which he is eligible 
can be easily found by the Defendant. 


8. In view of the fact that the decision in the Casman case no 
longer will turn upon legal questions common to both cases and may be 
influenced by factual matter, or election of another remedy by Mr. 
Casman, both beyond the control of Plaintiff herein, it is submitted that 
the Pre-trial Order and Stipulation should be vacated in the interest of 
justice and equity. 


WHEREFORE, Plaintiff respectfully moves this Honorable Court 
to vacate and set aside the Stipulation and Pre-trial Order entered herein 
on May 3rd, 1955, and to direct the Assignment Commissioner to refer 
the within case to the Commissioner of Veterans' Affairs and to restore 
‘it to Pre-trial calendar of this Honorable Court. 


Respectfully submitted, 


JOEL H. FISHER and HANS A. NATHAN 


By /s/ Hans A. Nathan 


POINTS AND AUTHORITIES 
Rule 16(6) FRCP, 


[ Certificate of Service] 


[ Filed March 20, 1956] 
STIPULATION 


It is hereby agreed by and between the parties hereto that the time 
for defendants to oppose plaintiff's motion to vacate and set aside stipula- 
tion and pretrial order is extended until five days after a decision by the 
United States Court of Appeals for the District of Columbia Circuit on 
plaintiff's petition to remand case to the District Court without prejudice 
for reconsideration on the basis of changed circumstances, now pending 
in the case of John Foster Dulles, Appellant, v. Meyer L. Casman, Ap- 
pellee, No. 12776. 


Attorney for Plaintiffs 


/s/ Catherine B. Kell 
Assistant United States Attorney 
Attorney for Defendants 


Filed 
[March 15, 1956] 
ORDER 


This matter came on to be heard upon the motion by the plaintiff to 


vacate and set aside the stipulation and pre-trial order eritered herein 
on the 3rd day of May, 1955, by which the parties agreed that the deci- 
sion in the case of Dulles v. Casman, pending in the United States Court 
of Appeals for the District of Columbia Circuit as No. 12776 should be 
controlling in the instant case; and, it appearing to the Court that sub- 
sequently to the entry of the stipulation, the legal situation in the case of 
Dulles v. Casman changed materially so as to differ from the factual 
and legal situation herein; and, it further appearing to the Court that the 
said case of Dulles v. Casman was remanded to this Court for reconsid- 
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eration in the light of changed circumstances by order entered March 9, 
1956, it is by the Court this 15th day of May, 1956 


ORDERED that in the interest of justice the stipulation and pre- 
trial order approved on the 3rd day of May, 1955 by the Honorable 
Richmond B. Keech, and entered herein, be and it hereby is vacated 


and set aside, and it is 


FURTHER ORDERED that the within action be restored to the 
Trial Calendar of this Court and referred to the Commissioner of 
Veterans’ Cases. 
/s/ James R. Kirkland 
JUDGE 
SEEN: 


/s/ Catherine B. Kelly 
U.S. Attorney 
Counsel for Defendant 


[ Filed April 29, 1957] 


PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: April 29, 1957 


P's pretrial statement hereto attached and made part hereof by 
reference. P seeks reinstatement to a position from which he claims 
he was wrongfully dismissed as a clerk of U.S. Military Government 
Court. He seeks reinstatement to a position of equal rank and pay and 
as a veteran relies upon his rights under the Veterans’ Preference Act, 
P asserts that the Civil Service Commission found that the dismissal was 
illegal and in violation of the Act and ordered his reinstatement by the 
Dept. of State and that Dept. of State has refused to comply. 


D. asserts that the Civil Service Commission had no jurisdiction 
to reinstate P and also alleges that the appointment made thru the Sec'y 
of State involves a discretionary function and not a ministerial act and 
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that the Sec'y of State has not abused his discretion. D further asserts 
that there are no similar positions to the one P held which are now open 
and D also contends that there has been no showing of a transfer of func- 
tions required under the Veterans' Preference Act. D asserts that 
Sec. 12 of the Veterans' preference Act is not applicable to the Foreign 
Service. | 
/s/ Hans A. Nathan 
Atty. for Plitf. 

/s/ Luther W. Youngdahl 


/s/ Wm. P. Rafferty | 
Atty. for Deft. PRETRIAL JUDGE 


PLAINTIFF'S PRE-TRIAL STATEMENT 
(Attached To Pre-trial Proceedings) 


Plaintiff, HORACE J. FELDMAN, is an honorably discharged 
Veteran and was employed in 1949 as a clerk of a United States Military 
Government Court. He was dismissed by the Department of the Army 
with an effective date of December 4, 1949 and appealed his dismissal to 
the U.S. Civil Service Commission under the Veterans Preference Act 
of 1944 as amended, 5 U.S.C.A. 851, 861 and 863. | 


The Civil Service Commission found that the Plaintiff's dismissal 
had been illegal and in violation of the above-cited statute, and ordered 
Plaintiff's reinstatement by the Department of State, to which the func- 
tions formerly exercised by the Army had been transferred at the time 
of Plaintiff's illegal dismissal. | 


In spite of an unequivocal order by the Civil Service Commission 
dated July 1, 1952 as restated May 4, 1953 by the Chairman of the Com- 
mission, and in spite of various formal and informal requests by Plain- 
tiff's counsel, the defendant Dulles has refused and still refuses to re- 
instate the Plaintiff. | 


Plaintiff, in short, asks the Court to order the defendant Secretary 


of State to comply with the directive by the Civil Service Commission 
contained in the letters from the Commission to the defendant, and 
particularly in the last of these letters, dated May 4, 1953, a copy of 
which is attached to the Complaint as Exhibit B. 


The history of the case shows that Plaintiff's Motion for Summary 
' Judgment was denied without opinion by the Honorable Edward M. Cur- 
ran, that thereafter at a previous pre-trial, a Stipulation was entered, 
in effect staying disposition of this case pending an appeal in a "com- 
panion” case styled Casman v. Dulles, C.A. No. 1421-54. However, the 
Casman case was remanded on the petition of the Plaintiff because sub- 
sequent Executive Agreements and Treaties between the United States 
and West Germany affected the factual situation in that case. Since 
these treaties did not so affect the instant case, a Motion vacating the 
pre-trial Order and Stipulation "tying" the instant case to the Casman 
case was granted on May 15, 1956 by the Honorable James R. Kirkland 
and the case was referred to the Commissioner of Veterans Affairs. 


Because of the unfortunate illness of the Commissioner, no action 
was taken on the case until upon Motion of the Plaintiff, with the con- 
sent of the Defendant, an Order was entered by Judge Letts vacating the 


referral and setting the case for this pre-trial. 


It is still the Plaintiff's contention that there is no issue of fact to 
be resolved and that this case can be disposed of squarely on the law, 
and the remainder of this pre-trial Statement shall be directed to point- 


ing up the few issues of law which are actually presented. 


There is a valid order of the Civil Service Commission, admittedly 
in full force and effect. In the opinion of the Plaintiff, Section 14 and 19 
_ of the Veterans Preference Act as amended make it mandatory upon the 
Secretary of State to comply with this order. 


This order is not entitled to enforcement only if the Veterans 
3 Preference Act itself did not apply, i.e., if the Civil Service Commission 
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did not have jurisdiction to pass the administrative judgment or order, 
the enforcement of which is sought by Plaintiff. | 


There is no question that the Plaintiff is a Veteran. Admittedly 


he was occupying what is called an "excepted" or "Schedule A" position. 
However, the jurisdiction of the Civil Service Commission to hear and 
decide the appeal of the Plaintiff in spite of Plaintiff's being in an "ex- 
cepted" position, first upheld in Norden v. Royall, 90 F. Supp. 834, has 
since been settled by the Supreme Court in Roth v. Brownell, Jr., U.S. 
D.C. 1954, 215 Fed.2d. 500, Cert.Den. Oct. 25, 1954, 75 Sup.Ct. 89). 


Summarizing, it is clear that the Civil Service Commission had 
jurisdiction to hear the appeal. 


Plaintiff therefore respectfully requests permission to renew his 
Motion for Summary Judgment in view of the fact that the question of 
law affecting the jurisdiction of the Civil Service Commission has been 
finally settled in Roth v. Brownell, supra, that there is no material 
issue of fact to be decided, that a trial on the facts would, in effect, con- 
stitute a re-hearing and review of the findings of the administrative 
agency, the Civil Service Commission, which type of re-hearing or 
review is contrary to the statutory mandate, and that such a trial would 
be expensive and in effect deny the Veteran his remedies under the Act. 
Respectfully submitted, 

JOEL H. FISHER 
and 


TRAMMELL, RAND & NATHAN, 
Attorneys for Plaintiff | 


by /s/ Hans A. Nathan 


a Member of the Firm. 
* * *x* 


DATED: March 27, 1957 


[ Filed June 7, 1957] 
REQUEST FOR ADMISSION OF FACTS 


TO: William R. Rafferty, Esq., 

Attorney for Defendant, 

United States District Court, 

United States Court House, 

Washington 25, D.C. 

Plaintiff Horace J. Feldman requests Defendant John Foster 
Dulles within 10 days after service of this request to admit, for the pur- 
pose of this action only and subject to all pertinent objections to admis- 


sibility which may be interposed at the trial, the truth of the following 


facts: 


1. Defendant John Foster Dulles is the Secretary of State. 


2. Onor about the 7th day of November, 1949, Plaintiff Horace J. 
Feldman was employed as the Clerk of the United States Military Gov- 
ernment Court, Tenth Judicial District, at Ansbach, Germany. 


3. After the promulgation of the Occupation Statute, the Court for 
the Tenth Judicial District in'Ansbach, Germany, operated under the 
office of the High Commissioner for Germany, but Plaintiff was replaced 
as Clerk of this Court by a non-Veteran. 


4, The Honorable L. R. Garcia, who was Judge of the Court on 
which the Plaintiff served as Clerk, continued as Judge of this same 
Court after the promulgation of the Occupation Statute. 


5. The position of Clerk in which Plaintiff was employed was 
classified "Legal Assistant - GS-6-AO-9," at a base pay of $4,600 per 


annum. 


6. The letters attached as Exhibits A and B to the Complaint filed 
herein, dated July 1, 1952 and May 4, 1953 respectively, are genuine and 
are full and complete copies of letters actually dispatched by the United 
States Civil Service Commission and duly received by the Defendant 
John Foster Dulles. 
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7. The decision of the Civil Service Commission contained in the 
letter dated July 1st, 1952 has never been revoked, amended or modified. 


8. The direction of the Civil Service Commission to the Defendant 
as contained in the letter of May 4, 1953 (Exhibit B to the Complaint), 
has never been rescinded, amended or modified. 


9. The Defendant John Foster Dulles has not complied with the 
direction of the Civil Service Commission and has declined to so comply 


with the said recommendation in the future. 
10. Plaintiff is an honorably discharged Veteran of World War II. 


10. The Court for the Tenth Judicial District was originally known 
as a United States Military Government Court for Germany and was 
originally established under Military Government Ordinance No. 31, 
dated August 18, 1948. 


11. By Law No. 1 of the United States High Commissioner, effec- 
tive January 1, 1950, the name of the courts established under Ordinance 
No. 31, including the name of the Court in which Plaintiff was employed, 
was changed from United States Military Government Courts for Ger- 
many to United States Courts of the Allied High Commission for Ger- 
many. 


DATED: June 7, 1957. /s/ Hans A. Nathan 
Attorney for Plaintiff 
* a * 


[ Certificate of Service] 


[ Filed August 13, 1957] 


ANSWER TO PLAINTIFF'S REQUEST FOR ADMISSION OF FACTS 


Comes now the defendant by his attorney, the United States Attor- 
ney, and in answer to the plaintiff's request for admissions states as 
follows: : 

1. Admitted. 


28 


2. On the basis of information contained in plaintiff's personnel 
folder at the Library of Congress, his present employing agency, it ap- 
pears that plaintiff was appointed to an excepted Schedule A-1-7 appoint- 
ment by the Department of the Army, effective February 20, 1949, as 
"Tegal Assistant, CAF-9"; and that according to the position descrip- 
tion, he was to serve as Clerk of Court in the Tenth Judicial District in 
the United States Military Government Court System; and that this 
appointment continued until it was terminated by the Department of the 
Army pursuant to notice given him by the Department of the Army dated 
November 4, 1949, effective December 4, 1949. 


3. Defendant does not admit the statements set forth in Recital 3, 
as defendant considers such statements incorrect and misleading. The 
facts are as follows: After the entry into force of the Occupation 
Statute on September 21, 1949, a Court at Ansbach, Germany, was part 
of the United States Courts for Germany, established by the United States 
High Commissioner for Germany, as announced in HICOG Staff Announce- 
ments Nos. 1 and 5, issued September 21, 1949. Pursuant to an arrange- 
ment between the Department of State and the Department of the Army, 


plaintiff appears to have been detailed on a temporary basis by the De- 
partment of the Army to the Office of the United States High Commis- 
sioner. Defendant alleges on information and belief that plaintiff had 
been administratively relieved of his duties as Clerk of the Court some 
time before November 7, 1949, and that on November 7, 1949, plaintiff 
had been assigned other duties at Ansbach. Effective October 16, 1949, 
Mr. Henry Royall Clarday, believed to be a non-veteran, was appointed 


_ to the position of Foreign Service Staff Officer, Class 9, and assigned to 
the position of Clerk-Marshall at Ansbach. In October, 1949, the base 
pay of an FSS-9 was $4290. Defendant denies that this individual was a 
replacement of plaintiff, whose employment was terminated by the De- 
partment of the Army effective December 4, 1949. 


4. Defendant admits that one L. R. Garcia served for a time in 
Ansbach as Judge for the UnitedStates Military Government Court in Ansbach 
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the court on which plaintiff had served as Clerk. Defendant further ad- 
mits that the same individual served as Judge of the United States Court 
for Germany at Ansbach as provided in HICOG Staff Announcements Nos. 
1 and 5 from September 21, 1949, to October 15, 1949, on detail from 

the Department of the Army. Effective October 16, 1949, he was given 

a limited appointment not to exceed four years to the position of Foreign 
Service Staff Officer, Class-3 and served as a District Judge of the 
above-mentioned United States Court for Germany until he resigned 
effective February 11, 1951. The United States Military Government 
Court at Ansbach was established under the authority of the United States 
Military Governor, while the United States Court for Germany at Ansbach 
was established under the authority of the United States High Commis- 
sioner, and therefore defendant denies that they were the same court. 


5. Defendant avers, on the basis of a Standard Form 50 contained 
in plaintiff's personnel folder at the Library of Congress that the posi- 
tion plaintiff held under CMGUS was classified as "Legal Assistant - 
CAF-9" an excepted Schedule A position, and that at the time of the 
termination of his employment with the Department of the Army, he had 
received a step increase and was therefore entitled to a base salary of 
$4,725, with 10% post differential, making his total basic compensation 
$4927.56. 


6. Admitted. 


7. Defendant admits that he has never been advised that the Civil 
Service Commission has revoked, amended, or revised the recommenda- 
tion contained in its letter dated July 1, 1952. (Exhibit A to the Com- 
plaint.) : 


8. Defendant admits that he has never been advised that the Civil 
Service Commission has rescinded, amended, or modified its letter 
dated May 4, 1953 (Exhibit B to the Complaint). | 


9. Defendant admits that he has failed to comply with the recom- 
mendation of the Civil Service Commission that plaintiff “be restored 
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to duty retroactively to the day following the last day in a position of 
like status and pay in your [ State] Department to that from which they 


were improperly separated in the Department of the Army." Defendant 
denies that this recommendation constitutes a directive to the Secretary 
of State, for the reasons that (1) the Civil Service Commission has no 
authority to direct the Secretary of State to appoint any individual to a 
position in the Foreign Service of the United States; (2) there is not now 
and never has been a position in the Department of State of like status 
to the position of Clerk of Court, and the Civil Service Commission is 
without authority to "direct" the Secretary of State to "restore" plaintiff 
to a position which does not and never did exist in the Department of 
State; (3) there are at this time no courts established anywhere in the 
world over which the Secretary of State exercises administrative con- 
trol and to which the Secretary could, if he desired, appoint plaintiff to 
@ position of Clerk of Court; and (4) the Commission's recommendation 


violated the Veterans Preference Act and its regulations. 
10. Admitted. 


10. Defendant admits that the Military Government Court which 
existed in Ansbach prior to September 21, 1949, was originally estab- 
lished under Military Government Ordinance No. 31, effective August 18, 
1948, during which time it was known as a United States Military Gov- 
ernment Court for the Tenth Judicial District. However, defendant 
denies any implication that the United States Court of the Allied High 
- Commission for Germany which was subsequently located at Ansbach 
was the same court as the Military Government Court at Ansbach prior 
to the ending of Military Government. 


11. Defendant admits that Law No. 1 of the United States High 
Commissioner amended Article 1 of Military Government Ordinance 
No. 31 to change the last sentence thereof to read as follows: "The 
Courts so created shall be known as the United States Courts of the 
Allied High Commission for Germany." Defendant considers the action 
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merely an administrative action to reflect the changed status of the 


courts, and defendant denies any inference that the courts were the same 
courts under Military Government and under the United States High Com- 
missioner for Germany. Defendant avers as follows: Inasmuch as mili- 
tary government as such terminated on September 21, 1949, pursuant to 
agreements between the United States and other governments, the United 
States Military Government Courts ceased to exist on that date. As 
stated in HICOG Staff Announcement No. 1, September 21, 1949, all 
powers formerly vested in the United States Military Governor were 
transferred to the United States High Commissioner who then established 
the "United States Courts for Germany" to exercise judicial functions. 
Military Government Ordinance No. 31 remained in force after Septem - 
ber 21, 1949, only in accordance with the provisions of the Occupation 
Statute Defining the Powers to be Retained by the Occupation Powers, 
agreed to by the Governments of France, the United Kingdom, and the 
United States (63 Stat. (3) 2819, 2821, Treaties and Other International 
Acts Series No. 2066). On and after September 21, 1949, the scope of 

the provisions of Military Government Ordinance No. 31 was limited to 
the extent that they were inconsistent with the Occupation Statute. 


/s/ Oliver Gasch | 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant United States 
Attorney 


/s/ E. Riley Casey 
Assistant United States Attorney 


/s/ William R. Rafferty 
Assistant United States Attorney 


/s/ Milton Eisenberg | 
Assistant United States Attorney 


[ VERIFICATION and JURAT 
dated August 12, 1957] 


[ Certificate of Service ] 


[ Filed January 16, 1959] 


MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, 
TO DISMISS 
Comes now defendant by his attorney, the United States Attorney, 
and moves for summary judgment or, in the alternative, to dismiss for 
the reasons that there is no genuine issue of material fact and defen- 
dant is entitled to judgment as a matter of law and that the complaint 
fails to state a claim upon which relief may be granted. 


Attached hereto and made a part of this motion are (1) certified 
copies of records of the Department of State, identified as Exhibit A, 
and (2) the affidavit of Loy W. Henderson, Deputy Under Secretary of 
State For Administration, together with attached documents (denomi- 
nated as Exhibits 1, 2, 3 and 4 to the affidavit), transmitted under the 
seal of the Department of State and identified as Exhibit B. 

/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant United States 
Attorney 


/s/ E. Riley Casey 
Assistant United States Attorney 


/s/ Harold D. Rhynedance, Jr. 
Assistant United States Attorney 


[ Certificate of Service] 


DEFENDANT'S EXHIBIT A 
[ To Motion for Summary Judgment] 


No. 426 
DEPARTMENT OF STATE 


TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETING: 


I CERTIFY THAT the document hereunto annexed is a true copy 
of a letter dated January 21, 1954 from George F. Wilson, Assistant 
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Administrator - Personnel, Bureau of Security, Consular Affairs and 
Personnel, Department of State, to Mr. Lawrence Meloy, Chief Legal 


Officer, United States Civil Service Commission. 
| 


I further certify that the documents annexed thereto are true 


copies of the documents enclosed with the aforementioned letter, which 


are listed as follows: 


1. OMGUS Personnel Action Form WD-50, 
November 30, 1949. 


DEPTEL 1454, November 6, 1953. 
HICOG Telegram 1621, November 9, 1953. 


Letter to Veterans' Administration, 
November 9, 1953. 


Memorandum for Record, January 20, 1954. 
Letter from GSA, November 17, 1953. 
PER Summary, November 24, 1953. 
HICOG Telegram 1411, November 30, 1953. 
HICOG WIROM 2106, December 30, 1953. 
Letter from Library of Congress, 
January 21, 1953 
IN TESTIMONY WHEREOF, I, WALTER B. SMITH, 

Acting Secretary of State, have caused the seal of the 
Department of State to be affixed and my name subscribed 
by the Authentication Officer of the said Department, at the 
City of Washington, in the District of Columbia, this 
twenty-second day of January, 1954. : 

Walter B. Smith | 
Acting Secretary of State. 


[SEAL] By /s/ Barbara Hartman 
Authentication Officer, 
Department of State. 
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DEPARTMENT OF STATE 
Washington 
In reply refer to January 21, 1954 
PER 


Mr. Lawrence Meloy, 
' Chief Legal Officer 
United States Civil Service Commission 


Dear Mr. Meloy: 
Reference is made to your conversation with Messrs. Peter F. 


Szluk and Wayland Waters, of my office, with respect to the Commis- 


sion's October 5, 1951 and July 1, 1952 communications to the Depart- 
ment in the case of Horace J. Feldman. The first communication sus- 
tained the Department in its position that Mr. Feldman had no employ- 
ment rights in the Department or the Foreign Service. The latter com- 
munication directed the Department to restore Mr. Feldman, retro- 
actively, to a position of like status in pay in the Department to that 
from which he had been improperly separated in the Department of the 
Army. The Department declined to do so for the reasons stated in its 
letter to the Commission under date of December 22, 1952. Thereafter, 
on May 4, 1953, the Commission again directed that Mr. Feldman be 
"reinstated or restored to duty". For the reasons communicated to the 
Commission, the Department has declined to comply with this directive 
and Mr. Feldman has filed suit in the United States District Court. 


As Mr. Szluk stated to you, the Department discovered a Depart- 
ment of the Army form (attachment 1), on November 4, 1953, which 
clearly indicates that Mr. Feldman requested a local separation in 
Europe for "personal reasons" prior to the expiration of his termina- 
tion notice period under the OMGUS Reduction in Force Program. It 
was not known to the Department or to the Commission during the March 

_ 12, 1952 hearing which resulted in a reversal of the Commission's 
. original decision in Mr. Feldman's case. It should be noted that the De- 
' partment was not a party to this hearing. The Department thereafter 
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examined pertinent records available in the Office of the United States 


High Commissioner for Germany, the OMGUS Liquidation Committee, 
the Department of the Army at Washington, the Veteran's Administra- 
tion at Washington, the European Command Headquarters of the United 
States Army in Europe, the Library of Congress, the American Embassy 
at Vienna, and the University of Vienna. 


The following was established: 

1. That Mr. Feldman apparently made arrangements to enroll 
at the University of Vienna well in advance of the receipt of 
his November 4, 1949 OMGUS termination notice and that he 
voluntarily requested local separation, prior to the effective 
date of his termination on December 4, 1949 for that purpose. 
That Mr. Feldman accepted his November 4, 1949 termina- 
tion without question or complaint and that he then had no 
intention of filing an appeal with the OMGUS Grievances 
Committee. 

That a considerable period of time elapsed before Mr. Feld- 
man appealed to the Commission. 

That the reference to Mr. Feldman's sai to "...perm- 
anent Civil Service status", in his attorneys' April 2, 1952 
letter to the Commission is in error. | 

That if Mr. Feldman has any right of action, it is against the 

Department of the Army and not against the Department of 

State. 


There are attached, in support of these factors, ten exhibits. 
Detailed records are available in the offices of the Agencies previously 
listed. 


It is requested, in view of this information, that the matter be 
called to the attention of the Commissioners and that consideration be 
given towards reversal of the Commission's July 1, 1952 directive to 
the Department. Since Mr. Feldman's case is scheduled for hearing in 
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the U.S. District Court on January 25, 1954, the Department will be 
appreciative if the Commission's deeision is made known prior to that 


date. 


Sincerely yours, 
/s/ George F. Wilson 


Assistant Administrator - Personnel 
Bureau of Security 
Consular Affairs and Personnel 


Enclosures: 


1. 


OMGUS Personnel Action Form WD-50, 
November 30, 1949. 


DEPTEL 1454, 
November 6, 1953. 


HICOG Telegram 1621, 
November 9, 1953. 


Letter to Veterans Administration, 
November 9, 1953 


Memorandum for Record, 


January 20, 1954 


Letter from GSA, 
November 17, 1953. 


PER Summary, 
November 24, 1953. 


HICOG Telegram 1411, 
November 30, 1953. 


HICOG WIROM 2106, 
December 30, 1953 


Letter from Library of Congress, 
January 21, 1953 
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Standard Form 50 OMGUS LIQUIDATION OFFICE FMP APO 757 Form Approved PDR/gk 
United States c Budget Bureau No. 50-R064. 
Civil Service Commission DEPARTMENT OF THE ARMY 8 


October 1946 NOTIFICATION OF PERSONNEL ACTION © 


1. Name - | 2. Date of Birth 3. Journal or Action: No. 4. Date 
Mr. Horace J. Feldman 16, 1919 | Nev 30, 1949 


5. Nature of Action 6. Effective Date |7. Civil Service or ies Ss authority 


Termination (RIF)-Correction 4 Dec 1949 CPR R1 


8. Position Title 
Legal Assistant 
MGC-15-4 


9. ‘Service, Grade, 


GS-680-9, $4725.00 base p/a Salary 


(EC) OMGUS Military Government}10. Organizational 
Courts for Germany, Tenth Judicial Designations 
District, Ansbach, Germany 
APO 696-A 

11, Headquarters 


European Command 


Departmental 12. Field or Dept’l ield | Departmental 


13. Remarks 


Eligible for foreign post differential at rate of 10% of statutory salary. 

Reason: RIF Termination in the European Command effected at the request of 
the employee for personal reasons. 

Transportation waiver has been signed by the employee. 


This instrument corrects item 9 of SF 50 dated 16 Nov 1949 to sic salary as $4725.00 
base p/a instead of $4600.00 base p/a. Employee received step increase prior to 
effective date of Termination. 


SALLY A. CHAPIN 
CHIEF § ADMIN 


14. Signature or other authentication 


Veterans Preference _ [16. Position Classification Action 


. : c . Lega 
Retirement Act : Residence 
From: 


To: 2102700.002 P 411-01 Yes 
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Outgoing DEPARTMENT OF STATE 
Telegram 


1953 NOV 6 
PRIORITY 


SENT TO: HICOG, BONN 1454 
For Rimestad (Deliver Saturday for Action) 


Dept has located 11-30-49 Form 50 issued Horace J. Feldman FMP 
OMGUS Liquidation Office reading ''Reagon: RIF Term in EUCOM 
_ effected request employee for personal reasons. Transportation 
Waiver signed." URGENT Dept (1) ascertain whether Feldman appealed 
term Grievance Committee, OMGUS Liquidation Office between Nov 4 - 
Nov 30, 1949 or date presented if thereafter (2) obtain copies records 
related his appeal, EUCOM term request; possibly available FMP 
(Gallagher suggested) or EUCOM office handling OMGUS liquidation 
during late 1949. Also confirm Feldman's reported attendance Univer- 
sity Vienna, Berlitz School, study Russian, Dec 1949 - Oct 1951. Advise 
dates application filed, actual entrance; whether under GI bill. 
SMITH, ACTING 
(P.F.S.) 


Incoming 


Telegram DEPARTMENT OF STATE 


Control: 2755 
Rec'd: November 9, 1953 
FROM: Bonn 11:22 a.m. 


TO: Secretary of State 

NO: 1621, November 9, 5 p.m. 

PRIORITY 

FOR EMERSON 

REUR 1454, November 6. 

Army forwarded Bremerhaven for shipment to Army Records Center, 
St. Louis, all OMGUS liquidation files including Horace J. Feldman's. 
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No (repeat no) records retained by Army relative to Horace Feldman. 

Suggest contact Army Overseas Branch and/or Records Center for 

information. Understand records never received by St. Louis. SY 

checking Vienna University attendance and will forward results. 
CONANT ! 

NOTE: Received in DC/T as Wirom. 


NOV 9 1953 


Mr. James H. Phillips, 

Chief, Contact Division 

Veterans' Administration Regional Office 
1825 H Street, N. W. 

Washington, D. C. 


Dear Mr. Phillips: ! 

The bearer, Mr. Peter F. Szluk, Regional Personnel Officer, 
German Affairs, Department of State, wishes to establish whether Mr. 
Horace J. Feldman's attendance at University of Vienna (Austria), 
from December 1949 to October 1951, was authorized under provisions 
of the GI Bill of Rights. The information is required for official pur- 
poses in a matter now pending in the Department. 

Sincerely yours, 


Robert J. Ryan, Chief 
Personnel Operations Division 


MEMORANDUM FOR THE FILE OF | 
Horace J. FELDMAN January 20, 1954 


During my examination of the Veterans Administration records, 
at Washington, D.C., particular note was made of the following forms 
which are presently available in the subject's Veterans Administration 
file: 
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Veterans Administration Form 7-1913 dated January 4, 1950 
entitled "Information on Veterans Training in Foreign Insti- 
tutions” and which is signed by a Dr. Richard Meister, 
Rector, University of Vienna. The form discloses that the 
"current enrollment of above named veteran (Feldman)" is 

as follows: "beginning date - 1 November, 1959 ... anticipated 
ending date May 1951". 


A pen and ink letter from Mr. Feldman to Veterans Adminis- 
tration dated 14 December 1949 and which advises the Vet- 
erans Administration, in part, "I have recently enrolled at 


the University of Vienna". 


Veterans Administration Form 7-1905e, dated February 7, 
1950 and signed by Feldman. Under the remarks column he 
states as follows: "I last studied under PL 346 in the sum- 
mer of 1947 (July-September) at the University of Geneva. 
Interrupted grade study in order to take a position with mili- 
tary government in Germany which I held until its demise in 
December 1949. For financial as well as academic reasons 
I am matriculating at the University of Vienna for the winter 
semester beginning February 15, 1950". 


The above forms were examined on November 9, 1953. 


/s/ Peter F. Szluk 


Regional Personnel Officer 
German Affairs 
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GENERAL SERVICES ADMINISTRATION 


Federal Records Center 
1724 Locust Street 
St. Louis 3, Missouri 


November 17, 1953 
In Reply Refer to: 6RP5 


Mrs. Emilia C. Rolley 
Office of Personnel 
Department of State 

State Annex #12, Room 606 
Washington, D. C. 


Dear Mrs. Rolley: | 

Reference is made to your message of November 16, 1953 re- 
questing information relative to the official personnel folder for Horace 
J. Feldman, a former employee of the Department of the Army. 


Examination of records, in the custody of this Center, shows 
official personnel folder for Horace J. Feldman, date of birth August 16, 
1919, was forwarded to the Library of Congress, Westingsn 25, D. C., 
on April 17, 1952. 

Very truly yours, 
/s/ J.J. MCLAUGHLIN 


Chief, Reference Service Branch 


SUMMARY OF PERSONNEL INFORMATION AVAILABLE IN THE 
STATE DEPARTMENT 
CONCERNING THE CLAIM OF HORACE J. FELDMAN 

The Department has established that the peak civilian employment 
of the United States Military Government for Germany (OMGuUS) reached 
about 5,000. In April of 1949, prior to the issuance of Executive Order 
10062, the OMGUS civilian staff had been reduced considerably and, at 
that time, consisted of from 2,000 to 2,500 employees. During that same 
months OMGUS began operating a reduction in force program, which was 
later interrupted during the process of liquidating OMGUS. It appears 
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that there were approximately 2,000 employees on OMGUS rolls in June 
of 1949, when EO 10062 was issued. 


It should be noted that a policy decision by the agencies interested 
in the liquidation of OMGUS provided, in so far as was practicable, that 
employment preferences would be given to persons employed by OMGUS 
when the Office of the United States High Commissioner for Germany 
(HICOG) was established. This decision was motivated largely by the 
fact that such procedure would result in considerable savings to the 
United States Government in the form of expenses for travel and ship- 
ment of personal effects. 


During June, 1949, after the issuance of EO 10062, a team of State 
Department representatives arrived in Germany, established a provi- 
visional office of Administration and began developing a personnel- 
security program for HICOG. Simultaneously, the team designated a 
number of OMGUS personnel experts to assist in the screening of the 
approximately 2,000 OMGUS employees available for appointment con- 
sideration to HICOG. 


On July 26, 1949, the HICOG provisional office of Administration 
issued an announcement (Tab ''A") which provided information regarding 
continuance of employment in the Department's Foreign Service. A 
“tear-sheet" type employment application was attached for submission 
by interested OMGUS employees. All applications received were 
screened first to determine whether the applicant appeared qualified for 

Service in HICOG, secondly to determine whether a position might be 
available, and, finally, for security. Those applicants who appeared most 
qualified were offered HICOG appointments during August, 1949. It was 
originally planned to make appointments effective as of September 15, 
1949, but local developments caused a postponement until October 16, 
1949. On that date, about 1,500 former OMGUS employees were Officially 
appointed to HICOG. A small number were appointed from two other 


federal agencies in Germany, namely, the United States Air Force, 
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Europe (USAFE) and the United States Armed Forces, Europe (EUCOM). 


Mr. Horace Feldman, at the time HICOG was being established, 
was employed by OMGUS in a Schedule A excepted position as a Legal 
Assistant GS-9, and served as a clerk in a Military Government Court 
for Germany, 10th Judicial District, at Ansbach, Germany. In addition 
to his base pay of $4725 per annum, he received a ten percent "post 
differential" on his salary. : 


It has not been determined whether Mr. Feldman submitted a 
"tear sheet" application to the team, since the "tear sheets" submitted 
by unsuccessful OMGUS applicants were considered to be temporary 
documents and have, therefore, long since been destroyed. There is 
ho evidence in HICOG's records, nor in his personnel dossier at the 
Library of Congress, where he is presently employed, that he submit- 
ted such an application. 


On November 4, 1949, the OMGUS Liquidation Office of the Depart- 
ment of the Army addressed a letter (Tab "B") to Mr. Feldman at Ans- 
bach, subject: "Liquidation of OMGUS" which advised him, in part, as 
follows: | 

"In accordance with the provisions of OMGUS order No. 38 

dated 13 August 1949, as provided for in Executive Order 

10062, the Office of Military Government for Germany (US) 

has been declared liquidated as of 15 August 1949. Therefore, 

in accordance with Civil Service Commission and Department 

of the Army Regulations, you are notified that your active duty 

will be terminated 4 December 1949, 30 days from the date of 

this letter the OMGUS Liquidation Office will make the 
regulations governing liquidation available to you for inspec- 

tion. If, after such inspection, you feel there has been a 

violation of your rights under the regulations you have the 


ri to eal in writing to the Grievance Committee, OMGUS 


Liquidation Office. This appeal must be made within ten days 
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from the date of this letter and must give your specific 


reason for appealing. If you are a veteran, you have a legal 
right to appeal directly to the Civil Service Commission.” 


It is not known whether Mr. Feldman actually appealed his Novem- 
ber 4, 1949, termination notice to the OMGUS Grievance Committee, 
since his Library of Congress personnel folder does not contain either 
a copy or a reference to an appeal either to the OMGUS Grievance Com- 
mittee or to the Civil Service Commission. The file does, however, 
contain a copy of the November 4, 1949, OMGUS notice of termination, 
as well as other papers that are related to his OMGUS employment. It 
should be noted, also, that thorough checks with HICOG, EUCOM, the 
Overseas Affairs Branch, Civilian Personnel Division, Department of 
the Army, and the GSA Discontinued Records Branch at St. Louis, 
Missouri, have failed to provide positive proof that Mr. Feldman 
appealed his separation within the ten-day period required. On the other 
hand, Part 1 of an undated brief submitted by Mr. Feldman's attorney to 
the Civil Service Commission states as follows: 


"'... appealed his dismissal to the Agency's Grievance Commit- 
appeal was promptly and summarily denied". 


Part 1 of a later memorandum (Tab "C") from his attorneys, dated 
April 2, 1952, advised the Commission that 


*... appellant promptly filed his appeal with the Civil Service 
Commission, but was informed by the Commission's Efficiency 
Rating Administration Section that his appeal was denied." 


This may have been an appeal from an efficiency rating, not from a 
notice of RIF. The memorandum does not refer to any appeal specifi- 
cally related to his separation from OMGUS. 


Part 2 of the April 2, 1952 memorandum also states 


" ..it is clear that the appellant was a veteran with permanent 
Civil Service status was entitled to the protection of the Veterans' 
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On November 30, 1949, the Department of the Army, OMGUS 
Liquidation Office, at Frankfurt, Germany, issued Standard Form 50 
(Tab "D") entitled "Notification of Personnel Action" in confirmation of 
the November 4, 1949 termination letter. It confirmed the effective date 
of Mr. Feldman's separation as December 4, 1949, and indicated the 
nature of the action as "Termination - RIF - Correction" under authori- 
zation of "CPR (Civilian Personnel Regulations) RIF". Column 13, 
entitled "Remarks", is annotated as follows: : 


"Reason: RIF termination in the European Command effected 
at the request of the employee for personal reasons. Trans- 
portation Waiver has been signed by the employee." 


The first notice of the Feldman case came to the Department in 
the Commission's October 27, 1950 communication which advised that 
Feldman's attorney had submitted a brief in connection with his reduc- 
tion in force appeal and contended that there had been a transfer of 
functions under Section 12 of the Veterans' Preference Act. The Com- 
mission requested the Department's views as to whether the alleged 
transfer of functions had, in fact, occurred. ! 


The Department advised the Commission on November 15, 1950, 
as follows: | 
in conclusion, it is the Department's opinion that the 
foregoing facts indicate clearly authority to establish the 
Office of the High Commissioner for Germany and that there 
was no transfer of functions from the Department of the Army 
to the Foreign Service of the Department of State. Accordingly, 
appointments to the staff of the Office of the United States High 
Commissioner for Germany are made under the statutory 
authority of the Secretary of State to appoint Foreign Service 


personnel as set forth in the Foreign Service Act of 1946 
(Public Law 724, 79th Congress)". | 
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On May 18, 1951, the CSC again addressed an inquiry to the De- 
partment which stated, 


t_.. In order for the last proviso in Section 12 of the Veterans 
Preference Act of 1944 to be applicable it is not necessary 
that all of the functions of an agency be transferred to some 
other agency. It is sufficient if any of the functions of an 
agency are transferred to another agency... The problem in 
the instant case is: Have the functions with which Messrs. 
Feldman and Casman were connected been transferred to the 
Department of State? Messrs. Feldman and Casman in their 
briefs submitted in support of their appeals have made state- 
ments to the effect that the court activities with which they 
were connected are now being carried on by the High Com- 
missioner under the Department of State. There is nothing 
found in the record which contradicts these statements 
Before final action is taken on the appeals of Messrs. Casman 
and Feldman it is requested that you advise this office at an 
early date whether or not the functions with which they were 
connected in the Department of the Army were transferred 

to the Department of State and if so the reason these two 
preference eligible appointees were not transferred along 
with the functions.” 


The Department, on June 15, 1951, informed the Commission as 
follows: 


"... These arrangements, viewed in broad perspective, show 
that regardless of similarity of operations performed by a 
particular individual before and after September 21, 1949, 
there was not a transfer of functions but a wholly new type of 
functions being performed. For example, it is true, of course, 
that the Military Governor before September 21, 1949 and the 
High Commissioner thereafter both required a stenographer, 
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but the question is not to be looked at in such detail but 

rather whether the functions performed by the Office of the 
United States High Commissioner for Germany were the same 
functions of those performed by the Office of Military Govern- 
ment for Germany, or whether they were new functions... For 
these reasons, it is submitted that, in the case of Mr. Feldman, 
the mere fact that there was a clerk of court position is im- 


material." 


The Civil Service Commission, under date of October 5, 1951, 
informed the Department as follows: 


"... Subsequent to the hearing, which was held before the 
Board of Appeals and Review, the entire files relative to the 
appeals of Messrs. Feldman and Casman were forwarded to 


the Commission for the personal attention of the Commis- 


sioners. After careful study of all the pertinent facts, the 
Commission has determined that the employing agency did not 
violate any of the retention preference rights of Messrs. Feld- 
man and Casman in effecting their separation. Accordingly, 
the decision previously reached in their case has been 


affirmed."" (Emphasis supplied). 


The Department, on the basis of this communication, then con- 
sidered the case a closed matter. Accordingly, the Department was 
amazed to receive the Commission's July 1, 1952 communication which 
advised 


"... After a careful consideration of all of the facts relative 

to the separation of Mr. Feldman including those presented 

in connection with a hearing held before the Commission 
March 12, 1952, has arrived at the conclusion that the func- 
tions of the courts under OMGUS were transferred to HICOG 
or that OMGUS itself insofar as the functions of the courts are 


concerned was replaced by the Department of State on Septem- 
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ber 21, 1949, within the provisions of Section 12 of the Vet- 
erans' Preference Act be restored to active duty retro- 
active to the day following the last day in a full-pay status 
and in a position of like status in pay in the Department of 
State to that from which he had been improperly separated 
in the Department of Army." 


It should be noted, particularly, that the Department was not a 
party to the March 12, 1952 session, had absolutely no knowledge that 
the case was again being considered by the Commission and had no 


opportunity to submit evidence or official testimony to refute Mr. 


Feldman's contention. 


During July, the Department's representatives met informally 

with Commission officials, and learned that the case had been re- 

. opened in response to Mr. Feldman's attorneys’ April 2, 1952 memo- 
randum to the Civil Service Commission, requesting reconsideration 
of their October 15, 1951 decision, on the basis of the MADSEN v. 
KINSELLA decision. The Commission had apparently been persuaded 
that the decision required them to rule that there had been a transfer 
of functions in Germany and that Mr. Feldman had rights in the Depart- 
ment of State. 


Although the Commission had requested that it be advised within 
10 days, from the date of its July 1, 1952 letter, of the corrective action 
taken or proposed to be taken by the Department, the letter was not 
received by the office concerned until July 7. Accordingly, the Depart- 
ment requested additional time to study the recommendation. On Octo- 
ber 12, 1952, and on September 2, 1952, the Commission was advised 
that the Department was assembling the files in the case and would 
make a decision as soon as possible. By letter dated September 5, 1952, 
the Commission notified the Department that corrective action would 
have to be taken no later than the close of business December 22, 1952. 
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The Deputy Under Secretary advised the Civil Service Commis- 


sion in a letter dated December 22, 1952, as follows: 


"... The Department continues to be of the opinion that none 
of the functions of the courts under the jurisdiction of the 
Department of the Army were transferred to or replaced by 
the Department of State. The reasons in support of this 
position are well known to the Commission as they were set 
forth in letters of November 15, 1950, and June 15, 1951, 
from the Department ... In view of the broad and exclusive 
authority granted by law to the Secretary of State, it is the 
Department's opinion that the Secretary cannot be required 
to appoint Mr. Feldman to the Foreign Service, since it can- 
not be held either (1) that he was ever employed by the High 
Commissioner's Office or (2) that the new High Commis- 
sioner's Office at the time of its establishment was required 
to hire individuals who had previously been separated from 
the former Military Government staff. Being required to 
offer such an appointment (which cannot really be construed 
as restoration to active duty) would abridge the authority of 
the Secretary of State as granted by law I honestly do 
not believe that the Department can, in good conscience, pay 
a sum in the neighborhood of $40,000 or $50,000 to individuals 
who were never employed by the Foreign Service and who 
performed no work for the Department during the period for 


which you have recommended payment." 


It should be noted, at this point, that representatives of the De- 
partment met with Commission officials during the Spring of 1953 with 
regard to the operation of a RIF program, for the first time in the 
Foreign Service of the United States. Since the over-all applicability 
of the Veterans’ Preference Act of 1944, as amended, to the Foreign 
Service of the United States was a question in point, the Department 
submitted the over-all question to the Attorney General for opinion. 
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Although the Commission was well aware that the Department 
would be unable to consider the Feldman case further until the Attor- 
- ney General had rendered an opinion on the Veterans’ Preference Act, 
the Chairman of the Commission addressed a May 4, 1953 letter to the 
Secretary of State requesting that the Commission 


be advised no later than 15 days from the date of this 
letter of the date that Mr. Feldman was restored to duty in 
the Department of State." 


On May 19, 1953, the Under Secretary for Administration advised 


the Commission's Chairman as follows: 


the Department, as you may have been advised, has 
recently submitted to the Office of the Attorney General the 
question whether Section 12 of the Veterans' Preference Act 
of 1944, as amended, applies to the Foreign Service of the 
United States. A copy of this submission was made available 
informally to the Commission. It is anticipated that the Office 
of the Attorney General will similarly request the advice of 
the Commission in this matter. Until receipt of the Attorney 
General's opinion as to the applicability of Section 12 of said 
Act, the Department will hold in abeyance final action in the 
case of Mr. Feldman." 


On November 4, 1953, as previously indicated, the existence of 
Standard Form 50 (Tab "D") became known to the Department. In an 
effort to determine what personal reasons caused Mr. Feldman to 
request a local separation, prior to the effective date of his OMGUS 
termination notice, the Department learned that (1) Mr. Feldman 
apparently enrolled at the University of Vienna during December, 1949, 
and studied there until October, 1951; (2) Mr. Feldman's file in the 
Regional Office at Washington, D. C. contained a letter from Mr. Feld- 
man concerned with his enrollment in the University of Vienna, a VA 
Form 7-1905e submitted by Mr. Feldman where he advised that he was 


51 


matriculating at the University of Vienna for financial,as well as 
academic, reasons, a VA Form 17-1913 forwarded to the Veterans' Ad- 


ministration by the Rector of the University of Vienna and showing the 
beginning date of Mr. Feldman's enrollment at that institution as of 
November 1, 1949, and (3) that Mr. Feldman's Library of Congress per- 
sonnel file did not show any evidence of previous civilian federal serv- 
ice prior to his OMGUS employment, and that he did not appear to be 


entitled to permanent Civil Service status. 
In view of the foregoing, it appears: 

A. That Mr. Feldman made arrangements to enroll at the 
University of Vienna well in advance of the receipt of his Novem- 
ber 4, 1949 OMGUS termination notice and that he voluntarily 
requested local separation, prior to the effective date of his 
termination on December 4, 1949, for that purpose. 

B. That Mr. Feldman accepted his November 4, 1949 
termination notice without question or complaint and that he 
then had no intention of filing an appeal with the OMGUS 
Grievances Committee. | 

C. That the reference to Mr. Feldman's entitlement to 
"|... permanent Civil Service status", in his attorneys’ April 2, 
1952 letter to the Commission is in error. 

D. That if Mr. Feldman has any right of action, it is against 
the Department of the Army and not against the Department of 
State. 


Prepared in the: 


Division of Personnel, 
Department of State, 
November 24, 1953 


/s/ P.F.S. 
PER:PO/EUR:PFSzluk/ap 
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INCOMING DEPARTMENT OF STATE 
TELEGRAM 


Control: 9726 
Rec'd: November 30, 1953 
FROM: Vienna 2:50 p.m. 


TO: Secretary of State 
“NO: 1411, November 30, 5 P.M. 


SENT DEPARTMENT 1411, BONN 99 
Reference Department's telegram to Bonn 1585. 


Horace J. Feldman filed application dated December 23, 1949, at 
Berlitz School for private lessons in French and Russian during period 
December 23, 1949 to January 31, 1951. Subject studied under GI Bill 
from February 1, 1951 to October 15, 1951. Subject entered University 
of Vienna November 11, 1949 and is registered as having studied 

_ Russian I, I and Il during winter and summer term 1949-50 and winter 


term 1950-51. Summer term 1950 only paid by Veterans Administration. 


THOMPSON 


INCOMING 


TELEGRAM DEPARTMENT OF STATE 


Control: 9849 
Rec'd: December 30, 1953 
FROM: Bonn 1:02 a.m. 


TO: Secretary of State 
NO: WIROM 2106, DECEMBER 30 
PRIORITY 
- Re your 1585, November 20; Szluk-Rimestad letter, December 4, re 
Horace J. Feldman. 
Thorough check with CTB and Vienna fail to reveal any record estab- 
lishing date prior to November 11, 1949. 
DOWLING 


art. 


aS ee! St ee 
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THE LIBRARY OF CONGRESS 
Washington 25, D. C. 


Administrative Department | 
Personnel Division January 21, 1954 


Mr. Peter F. Szluk 

Office of Personnel, German Affairs 
Department of State 

Washington 25, D. C. 


Dear Mr. Szluk: 
In response to your telephone call of yesterday, the following 
information is supplied relative to HORACE FELDMAN: | 


1. Temporary appointment in the Library of Congress. 
2. Dates of employment with OMGUS ! 
2/20/49 - 12/4/49 
3. Prior Federal employment 
European Command Intelligence, 
Department of the Army 
10/21/48 - 2/19/49 


Office Chief Council War Crimes, occwc 
8/2/46 - 4/7/47 | 


Very truly yours, 


/s/ J. H. Mason 


J. H. Mason | 
Director of Personnel | 


DEFENDANT'S EXHIBIT B 
[ To Motion for Summary Judgment] 


No. 59/76 


UNITED STATES OF AMERICA 
DEPARTMENT OF STATE 


To all to whom these presents shall come, Greeting: 


I Certify That Loy W. Henderson, whose name is subscribed to the 
document hereunto annexed, is Deputy Under Secretary of State for 
Administration, and that full faith and credit are due his acts as such. 


In testimony whereof, I, JOHN FOSTER DULLES, 

Secretary of State, have hereunto caused the seal 
of the Department of State to be affixed and my name 
subscribed by the Authentication Officer of the said 
Department, at the City of Washington, in the District 
of Columbia, this ninth day of January, 1959. 


John Foster Dulles 
Secretary of State. 


By /s/ Barbara Hartman 
Authentication Officer, Department 
of State. 


AFFIDAVIT OF LOY W. HENDERSON, DEPUTY 
UNDER SECRETARY OF STATE FOR ADMINIS- 
TRATION. 


DISTRICT OF COLUMBIA ) 
SS: 


) 
CITY OF WASHINGTON ) 


I, Loy W. Henderson, being duly sworn, depose and Say that: 

1. Iam the Deputy Under Secretary of State for Administration. 

2. Pursuant to a delegation of authority from the Secretary of 
State, responsibility for the administration of the Department of State 
and the Foreign Service of the United States reposes in me, and, . 
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in exercise of the functions of my office, I have knowledge of all types 
of appointments to positions in the Department and the Foreign Service. 

3. Military Government Ordinance No. 31 established the United 
States Military Government Courts for Germany. A copy of said Ordi- 
nance as published by the Office of Military Government for Germany 
(U.S.) in the Military Government Gazette, Germany, U.S, Area of Con- 
trol, Issue K, 1 September 1948, it attached hereto as Exhibit 1. 
Article 3, paragraph 18 of said ordinance reads as follows: 

"Each District Court shall have a Clerk and a Marshal and 

such other personnel as may be required for the proper con- 

duct of its business. The Clerk shall be authorized to 

authenticate documents on behalf of the Court and to affix 

the seal of the Court to such documents. The Marshal shall 

have authority to enforce the orders of the Court." 

4. According to a Standard Form 50, Notification of Personnel 
Action, dated February 18, 1949, the Department of the Army gave 
Plaintiff an intra-agency transfer effective February 20, 1949, from the 
position of Investigator to the position of Legal Assistant, Schedule A-1, 
CAF-680-9, Ansbach, Germany. A copy of said Standard Form 50 is 
attached hereto as Exhibit 2. According to a Standard Form 50, Noti- 
fication of Personnel Action, dated November 30, 1949, Plaintiff 
occupied said position until the Department of the Army terminated his 
employment effective December 4, 1949. A copy of Standard Form 50 
is attached hereto as Exhibit 3. Exhibits 2 and 3 are copies of docu- 
ments contained in Plaintiff's official personnel folder. i 

5. The Position Description applicable to said position of Legal 
Assistant describes the incumbent's duties and responsibilities as being 
those of Clerk of Court for the District Court. A copy of said Position 
Description (WD Form 74), as contained in Plaintiff's official personnel 
folder, is attached hereto as Exhibit 4. : 

6. Ihave examined the attached Exhibits 1 through 4, and I find 


that there is no position in the Department of State or in any agency or 
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branch of the Government of the United States under the supervision, 
control, or direction of the Secretary of State which is of like status and 


pay to the position of Legal Assistant, Clerk of Court, which Plaintiff 


formerly occupied in the Department of the Army. 

7. There is no position of clerk of court of any court, including 
any of the international courts, tribunals, or quasi-judicial commis- 
sions presently functioning in Germany, to which the Secretary of State 
can appoint the plaintiff, Horace J. Feldman. 

/s/ Loy W. Henderson 


Deputy Under Secretary of State 
for Administration 


[ JURAT dated December 31, 1958] 


Attachments: 


Exhibit 1 - Military Government 
Ordinance No. 31, 1 September 1948. 


Exhibit 2 - Standard Form 50, 
February 18, 1949 


Exhibit 3 - Standard Form 50, 
November 30, 1949. 


Exhibit 4 - W.D. Form 74, Position 
Description. 


MILITARY GOVERNMENT - GERMANY 
UNITED STATES AREA OF CONTROL 


ORDINANCE NO. 31 
United States Military Government Courts 
for Germany 
PART I 
CREATION OF THE COURTS 
ARTICLE 1 
Judicial System 
A system of courts is hereby established for the United States 
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Area of Control of Germany, which term is defined as comprising the 


Laender of Bavaria, Bremen, Hesse, Wuerttemberg-Baden, and the 
United States Sector of Berlin. The courts so created shall be known as 
United States Military Government Courts for Germany. | 
PART II 
ORGANIZATION OF THE COURTS 
ARTICLE 2 
Judicial Districts 

The following judicial districts are hereby established within the 
United States Area of Control: 

First Judicial District: comprised of Land a 

Second Judicial District: comprised of the United States Sector 
of Berlin; 

Third Judicial District: comprised of Kreise Alsfeld, Biedenkopf, 
Dillkreis, Eschwege, Frankenberg, Fritzlar-Homberg, Fulda, Giessen, 
Hersfeld, Hofgeismar, Hunfeld, Kassel, Lauterbach, Marburg, Melsun- 
gen, Oberlahnkreis, Rotenburg, Waldeck, Wetzlar, Witzenhausen, Wolf- 
hagen, Ziegenhain, all in Land Hesse; | 

Fourth Judicial District: comprised of Kreise Bergstrasse, 
Buedingen, Darmstadt, Dieburg, Erbach, Frankfurt, Friedberg, Gein- 
hausen, Grossgerau, Hanau, Limburg, Maintaunus, Obertaunus, Offen- 
bach, Rheingau, Schluechtern, Untertaunus, Usingen, Wiesbaden, all in 
Land Hesse; | 

Fifth Judicial District: comprised of Kreise Bruchsal, Buchen, 
Heidelberg, Heilbronn, Karlsruhe, Kuenzelsau, Mannheim, Mergentheim, 
Mosbach, Oehringen, Pforzheim, Sinsheim, Tauberbischofsheim, 
Vaihingen, all in Land Wuerttemberg- Baden; | 

Sixth Judicial District: comprised of Kreise Aalen, Backnang, 
Boeblingen, Crailsheim, Esslingen, Gmuend, Hall, Heidenheim, 
Goeppingen, Leonberg, Ludwigsburg, Nuertingen, Stuttgart, Ulm, 
Waiblingen, all in Land Wuerttemberg-Baden; 

Seventh Judicial District: comprised of Kreise Augsburg, 
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Dillingen, Donauwoerth, Fuessen, Guenzburg, lertissen, Kaufbeuren, 
Kempten, Krumbach, Markt-Oberdorf, Memmingen,Mindelheim, Neuburg, 
Neu-Ulm, Nordlingen, Schwabmuenchen, Sonthofen, Wertingen, all in 
Land Bavaria; 

Eighth Judicial District: Comprised of Kreis Aibling, Aichach, 
Altoetting, Berchtesgaden, Dachau, Ebersberg, Ersing, Freising, Fried- 
berg, Fuerstenfeldbruck, Garmisch-Partenkirchen, Ingolstadt, Lands- 
berg, Laufen, Miesbach, Muehldorf, Muenchen, Pfaffenhofen, Rosen- 
heim, Schongau, Schrobenhausen, Starnberg, Toelz, Traunstein, Wasser- 
burg, Weilheim, Wolfratshausen, all in Land Bavaria; 

Ninth Judicial District: comprised of Kreise Amberg, Beilngries, 
Bogen, Burglengenfeld, Cham, Deggendorf, Dingolfing, Eggenfelden, 
Eschenbach, Grafenau, Griesbach, Kehlheim, Kemnath, Koetzting, 
Landau, Landshut, Mainburg, Mallersdorf, Nabburg, Neumarkt, Ober- 
viechtach, Parsberg, Passau, Pfarrkirchen, Regen, Regensburg, Rieden- 
burg, Roding, Rottenburg, Straubing, Sulzbach, Tirschenreuth, Viechtach, 
Vilsbiburg, Vilshofen, Vohenstrauss, Waldmuenchen, Weiden-Neustadt, 
Wegscheid, Wolfstein, all in Land Bavaria; 

Tenth Judicial District: comprised of Kreise Ansbach, Bamberg, 
Bayreuth, Coburg, Dinkelsbuehl, Ebermannstadt, Eichstaett, Erlangen, 
Feuchtwangen, Forchheim, Fuerth, Gungenhausen, Hersbruck, Hilpolt- 
stein, Hoechstadt, Hof, Kronach, Kulmbach, Lauf, Lichtenfels, Muench- 
berg, Naila, Neustadt, Nuernberg, Offenheim, Pegnitz, Rehau, Scheinfeld, 
Schwabach, Stadtsteinach, Staffelstein, Weissenburg, Wunsiedel, all in 
Land Bavaria; 

Eleventh Judicial District: comprised of Kreise Alzenau, 
Aschaffenburg, Brueckenau, Ebern, Gemuenden, Geroldshofen, Hammel- 
burg, Hassfurt, Hofheim, Karlstadt, Kissingen, Kitzingen, Koenigshofen, 
Lohr, Marktheidenfeld, Melirichstadt, Miltenberg, Neustadt, Obernburg, 
Ochsenfurt, Schweinfurt, Wuerzburg, all in Land Bavaria. 
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ARTICLE 3 
District Courts | 

1. A District Court is hereby established for each judicial dis- 
trict within the United States Area of Control. : 

2. The principal seats of the District Courts shall be: First 
Judicial District, Bremen; Second Judicial District, United States Sector 
of Berlin; Third Judicial District, Marburg; Fourth Judicial District, 
Frankfurt; Fifth Judicial District, Heidelberg; Sixth Judicial District, 
Stuttgart; Seventh Judicial District, Augsburg; Eighth Judicial District, 
Muenchen; Ninth Judicial District, Regensburg; Tenth Judicial District, 
Ansbach; Eleventh Judicial District, Wuerzburg. The District Courts 
may sit at such places within their Districts as may be desirable. 

3. Each District Court shall consist of one or more District 


Judges and one or more Magistrates who shall sit singly except as pro- 
vided in Section 5 of this Article. : 
4. A District Judge sitting singly may hear and decide any 


criminal case and may impose any sentence allowed by law not exceed- 
ing imprisonment for a term of ten years or a fine of $10,000 (or such 

equivalent in Deutsche Marks or other currency as may be prescribed) 
or both such imprisonment and fine. He may hear and decide any civil 

case. 

5. A District Court composed of three District Judges or two Dis- 
trict Judges and a Magistrate may hear and decide any civil or criminal 
case, and, in the latter, may impose any lawful sentence including death. 
A majority of such Court shall decide any case before it, provided that 
no sentence of death shall be imposed except by the unanimous decision 
of the Court. 

6. A Magistrate sitting singly may hear and decide any criminal 
case and may impose any sentence allowed by law not exceeding im- 
prisonment for a term of twelve months or a fine of $1,000 (or such 
equivalent in Deutsche Marks or other currency as may be prescribed) 
or both such imprisonment and fine. i 

| 
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7. In addition to or in lieu of any power of sentence herein 
authorized, a District Judge or a Magistrate may: 
a@. Make such order concerning any property or business 


involved in an offense; or 

b. Make such order concerning the person of the accused; 
as authorized by law. 

8. Where an accused is charged with an offense under German 
law, the Court shall be limited to the sentence or other penal provision 
of such law. 

9. Any person convicted by a Magistrate shall be entitled to file 
a Petition for Review to the District Court of the District in which the 
trial was held, specifying the errors which it is alleged were committed, 
and thereupon the record of the case shall be reviewed by a District 
Judge. 

a. If there has been a plea of guilty or if the petition contests 
only the sentence imposed, or if it appe*rs only that the 
sentence was excessive, the Judge reviewing the case shall 
affirm or reduce the sentence upon review, but shall not 
increase it. 

In any other case, if it appears that the decision is in conflict 
with a decision of the District Court of the Court of Appeals, 
or that there has been a denial of due process of law, or that 
an important question of law is presented on which it is 
deemed desirable to have a ruling by a District Judge, or that 
the rights of the petitioner have been substantially prejudiced, 
the Judge reviewing the case may, in a proper case enter a 
finding of not guilty, or order a new trial before a District 
Judge in which case, if the petitioner is again found guilty, 
said District Judge may impose any sentence that a Magis- 
trate lawfully may impose; otherwise the petition shall be 
denied. 

10. In Districts in which there is more than one Judge, a Presid- 

ing Judge shall be appointed by the Chief Judge of the Court of Appeals 
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from among the Judges of such District. The Presiding District Judge 
shall assign cases to the District Judges of his District and shall desig- 
nate three District Judges or two District Judges and a Magistrate to 
sit in cases as provided in Section 5 of this Article; if there is only one 
District Judge in a District, such designation shall be made by the Chief 
Judge of the Court of Appeals. The Presiding District Judge shall exer- 
cise administrative responsibility for the conduct of the business of the 
District Court in his District. 

11. The Chief Judge of the Court of Appeals shall aecionate from 
among the Presiding District Judges in each Land in which there is 
more than one District, a Chief Presiding District Judge for that Land 
and such Judge shall exercise administrative responsibility for the con- 
duct of the business of the District Courts in his Land. 

12. The Chief Judge of the Court of Appeals may assign an 
Associate Judge of that Court to sit as a District Judge. | 

13. A District Judge may sit as Magistrate and a Magistrate may, 
if designated by the Chief Judge of the Court of aneen sit as a District 
Judge. 

14. District Judges and Magistrates may be eemied by the Chief 
Judge of the Court of Appeals to sit in judicial districts other than the 
one to which appointed. : 

15. District Judges and Magistrates shall have power to admin- 
ister oaths, to punish for contempt of court committed in their presence, 
to compel the attendance of witnesses and order their detention, to 
compel the production of documents, to issue warrants of arrest and 
for search and seizure, to admit to bail (except in cases of murder, 
rape or armed robbery), to commit for trial, and to exercise all other 
powers incidental to the performance of their judicial functions. The 
District Judges shali have power to act on applications for release from 
confinement, except as provided in Article 12, Section 1.: The District 
Court, sitting with three District Judges, one of whom may be a Magis- 
trate, shall have power to punish for contempt of court not committed 


in the presence of the Court or any Judge or Magistrate thereof. 
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16. The Chief Presiding District Judge of a Land (the Presiding 
District Judge where there is no Chief Presiding District Judge) and the 
' Presiding District Judge of the United States Sector of Berlin may, with 
the consent of the Director of Military Government for that Land or for 
the United States Sector of Berlin, empower officials other than District 
Judges or Magistrates to issue warrants of arrest and for search and 


seizure, to admit to bail (except in cases of murder, rape or armed 
robbery), and to commit for trial. 

17. A record shall be made and kept of all proceedings in the 
District Courts, including proceedings before Magistrates, in such form 
as shall be prescribed by rule of the Court of Appeals, and written 
opinions shall be filed by the District Judges in all cases heard by them. 

18. Each District Court shall have a Clerk and a Marshal and 
such other personnel as may be required for the proper conduct of its 
business. The Clerk shall be authorized to authenticate documents on 
behalf of the Court and to affix the seal of the Court to such documents. 
The Marshal shall have authority to enforce the orders of the Court. 

ARTICLE 4 
Court of Appeals 

1. A Court of Appeals is hereby established for the United States 
Area of Control. 

2. The Court of Appeals shall consist of a Chief Judge and six 
Associate Judges. The seat of the Court shall be at Nuernberg or such 
other place within the United States Area of Control as the Military 
Governor Shall by public notice designate. The Court shall sit in two 
panels of three members each. The Chief Judge shall designate the 
members of each panel and the Presiding Judge thereof, and shall direct 
at what times and places they are to sit. He shall designate an Associate 
Judge to act as Chief Judge in the event of his absence or disability. The 
full Court shall sit in any case in which the death penalty has been im- 
posed by a District Court or in such other cases, whether or not they 
have been heard by a panel, in which a sitting of the full Court is requested 
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by two or more Judges of the Court of Appeals. Two Judges shall con- 
stitute a quorum of a panel and five shall constitute a quorum of the full 
Court. Two Judges must concur in a decision of a panel, and a majority 
of the judges sitting must concur in a decision of the full Court. The 
Chief Judge of the Court of Appeals shall exercise administrative 
responsibility for the conduct of the business of the = States Mili- 
tary Government Courts for Germany. | 

3. The Judges of the Court of Appeals shall have power to ad- 
minister oaths, to punish for contempt of court, to act on applications 
for release from confinement, and'to exercise all other powers incidental 
to the performance of their judicial functions. | 

4. Parties appearing before the Court of Appeals either in person 
or by counsel shall be entitled to submit briefs, and, by pee of Court, 
to make oral arguments. | 

5. All opinions shall be officially reported in the English and 
German languages, of which the English shall be the official text. 

6. The Court of Appeals shall prescribe the form and style of its 
seal and the seals of the District Courts. It may prescribe the form of 
civil and criminal complaints, answers, motions, orders, petitions for 
leave to appeal, appeal petitions, petitions for review, and other formal 
papers which may be filed in or issued by the United States Military 
Government Courts for Germany. Subject to, and consistent with appli- 
cable Military Government legislation, directives and regulations, it 
may prescribe and publish rules of practice and procedure (including 
fees and costs) for the United States Military Government Courts for 


Germany and for the admission and discipline of persons who shall be 


entitled to practice therein. 

7. The Court of Appeals shall have a Clerk and a Marshal and 
such other personnel as may be required for the proper conduct of its 
business. The Clerk shall have authority to authenticate documents on 
behalf of the Court and to affix the seal of the Court to such documents. 
The Marshal shall have authority to enforce the orders of the Court. 
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ARTICLE 5 
District Attorneys 
1. A District Attorney and one or more Assistant District Attor- 
_neys shall be appointed for each Judicial District. 

2. The District Attorney shall prepare and file criminal complaints 
and prosecute all criminal cases in the District Court of his District. He 
shall represent the United States Military Government in all cases before 
that Court. 

3. District Attorneys shall be subject to the supervision and direc- 
tion of the Chief Attorney in the performance of their duties. The Chief 
Attorney may appoint one of the District Attorneys in each Land in which 
there is more than one District as Chief District Attorney for such Land. 
The Chief District Attorney (or the District Attorney where there is no 
Chief District Attorney) shall consult, from time to time, with the Direc- 
tor of the Office of Military Government for the Land or Sector or with 
his Chief Legal Officer in order to ensure proper coordination in the 
prosecution of criminal offenses occurring therein. 

4. A District Attorney or Assistant District Attorney may be 
assigned by the Chief Attorney to another judicial district in the same 
Land. 

ARTICLE 6 
Chief Attorney 

1. A Chief Attorney and one or more Assistant Chief Attorneys 
shall be appointed for the United States Area of Control. The Chief 
Attorney shall be responsible for the conduct of his office and the super- 

| vision and direction of all District Attorneys. 

2. The Chief Attorney shall act for the prosecution in all criminal 

_ cases brought before the Court of Appeals. He shall represent the United 
States Military Government in all cases before that Court. 

3. The Chief Attorney may himself, or through one of his Assis- 

tants, assume the prosecution of, or the representation of United States 


Military Government in, any case in a District Court. 
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PART Il 
JURISDICTION OF THE COURTS 
ARTICLE 7 ! 
Jurisdiction of District Courts in Criminal Cases 

1. District Courts shall have criminal jurisdiction over all per- 
sons in the United Statea Area of Control except persons, other than 
civilians, who are subject to military, naval or air force law and are 
serving with any forces of the United Nations. No person subject to 
military law of the United States shall be brought to trial for any offense 
except upon authorization of the Commander-in-Chief, European Com- 
mand. No member of an Allied Mission, visiting governmental official, 
or person subject to the military law of any country other than the 
United States, shall be brought to trial for any offense except upon 
authorization of the Military Governor. i 

2. District Courts shall have jurisdiction to hear and decide 
cases involving: | 

a. Offenses under legislation issued by or under the authority 

of the Allied Control Council; : 
Offenses under United States Military Government legislation;' 
Offenses under German law in force in the Judicial District of 
the Court. | 
ARTICLE 8 
Jurisdiction of District Courts in Civil Cases 

1. Jurisdiction as to persons: ; 

District Courts shall have exclusive jurisdiction to hear and 
decide all civil cases over which jurisdiction is denied to German courts 
by Military Government. The District Courts shall have concurrent 
jurisdiction with German courts to hear and decide civil cases in which 
a national of any of the United Nations or a stateless person is a party. 

2. Jurisdiction as to causes of action: ; 


District Courts may exercise civil jurisdiction in the following 


cases only: 
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Cases for damages arising out of the operation of motor 
vehicles not owned by the United States Government; 

Cases brought by the United States Military Government for 
the enforcement of penalties or forfeitures; 

c. Cases brought under the provisions of Article 9. 

3. Territorial Jurisdiction. 

District Courts may exercise civil jurisdiction only in cases in 
which the cause of action arose in the United States Area of Control, or, 
with respect to transitory causes of action arising elsewhere in Ger- 
many, in which at least one party, at the time of filing the complaint, 
resides or is stationed, or if a juristic person has its principal place of 
business, within the United States Area of Control. 

ARTICLE 9 
Criminal and Civil Jurisdiction as Rhine Navigation Courts 

1. The District Courts of the Fourth and Fifth Judicial Districts 

shall have competence to sit as Rhine Navigation Courts for the pur- 


poses of the revised Rhine Navigation Actof 17 October 1868 
(Preussisches Gesetzblatt 1869, page 798) as amended. 
2. Such Courts shall have criminal jurisdiction to investigate and 


punish all violations of regulations concerning navigation and the 
policing of the river, to impose fines therefor of not less than fifty 
Deutsche Marks and not more than one thousand Deutsche Marks, and 
in default of payment to impose a term of imprisonment not exceeding 
one month,;. 
3. Such Courts shall have civil jurisdiction to decide, in summary 
proceedings, actions: 
a. Concerning the payment and the amount of pilot fees, 
cranage, weighing fees, harbor and pier dues; 
b. Concerning obstructions placed by individuals on the 
tow path; 
Concerning damages to others, ‘caused by boatmen or 
raftsmen during a voyage or while landing; 
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d. Concerning claims against the owners of horses used 


in towing boats up-stream for damages to landed property. 

4. Appeals from a decision of a District Court sitting as a Rhine 
Navigation Court may be made to the Commission Centrale du Rhin, as 
prescribed by Article 37 of the Revised Rhine Navigation Act, instead 
of to the Court of Appeals. : 

5. The provisions of Section 1 of Article 7 and of Sections 1 and 2 
of Article 8 of this Ordinance shall govern the sorladictio# of the Dis- 
trict Courts acting as Rhine Navigation Courts. 

6. In exercising such jurisdiction the Court shall be governed by 
relevant German legislation applicable to Rhine Navigation Courts in 
effect immediately before 14 November 1936 in so far as such legisla- 
tion is not inconsistent with the provisions of this Article. 

ARTICLE 10 
Venue | 

1. The trial of all criminal cases, except as provided in Section 3 
of this Article, shall be by the District Court in the District in which the 
alleged offense was committed, unless a Judge of the Court of Appeals 
on application of the Chief Attorney directs that it be tried in the Dis- 
trict where the accused was residing or stationed at the time the alleged 
offense was committed or in the District where the accused was arrested 
or imprisoned. | 

2. The trial of all civil cases, except as provided in 1 Section 3 of 
this Article, shall be by the District Court: 

a. Inthe District in which the defendant resides, i stationed, 

or is found, or, if a juristic person, has its principal place 
of business; or ) 

In the District where the cause of action arose; or 

In the District in which real property which is the subject 
of the litigation is situated. 

3. Criminal and civil cases under the Revised Rhine ovavigetion 
Act of 17 October 1868, as amended, shall be tried by the District Court 
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for either the Fourth or Fifth Judicial District, as determined by 
Article 35 of the Revised Rhine Navigation Act. 

4. The District Court in which the case is filed may grant a 
change of venue upon motion for that purpose made prior to the com- 
mencement of trial, and upon its own motion at any stage of the pro- 
ceedings, where it is clear that the interests of justice or the convenience 
of the parties will be served thereby. 

ARTICLE 11 
Process 

Process shall be in such form as the Court of Appeals may by 

rule provide and shall run throughout the United States Area of Control. 
ARTICLE 12 
Jurisdiction of the Court of Appeals 

1. The Court of Appeals shall have original jurisdiction to act on 
applications for release from confinement when a person is confined by 
virtue of a sentence of a Court composed of more than one Judge. 

2. The Court of Appeais shall have appellate jurisdiction to con- 
sider on appeal final orders of individual Judges of the Court of Appeals 
and final judgment and orders of the District Judges except as provided 
in Article 9, Section 4. The appeal may include both questions of law 
and of fact except that, in dealing with questions of fact, the Court shall 
Set aside or reverse the deeésion. of the District Court in criminal cases 


only if the evidence does not support a finding of guilt beyond a reason- 


able doubt and in civil cases only if the evidence does not substantially 


support the judgment. 

3. The Court of Appeals shall grant leave to appeal in any criminal 
- case upon application of the person or persons convicted, or in any civil 
case upon application of any party or parties thereto, if it appears that 
the decision of the District Court is in conflict with a decision of another 
District Court or of the Court of Appeals, or that there has been a denial 
of due process or law, or that an important question of law is presented, 
or that the rights of any party making application for appeal have been 
substantially prejudiced. 
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4. In any case in which a District Court has imposed a penalty of 


ten years or more, the Court of Appeals shall, upon application of the 
person or persons convicted, grant leave to appeal. : 

5. Even though no petition for appeal is filed, the Court of Appeals 
shall consider every case in which a District Court has imposed a 
sentence of death in the same way as if the defendant had claimed and 
been granted leave to appeal. : 

6. Even though no petition is filed for review of a decision of a 
Magistrate or for appeal from a judgment or order of a District Court, 
the Court of Appeals may call up and review any criminal case in 
which it believes that the rights of a defendant may have been substan- 
tially prejudiced; and it may by rule or order provide for such review 
of all criminal cases in certain categories. | 

7. Upon any appeal or review the Court of Appeals may reduce 
the sentence, vacate the findings in whole or in part, enter a judgment 
for the defendant or set the judgment, or findings and sentence aside 
and order a new trial, and issue any other order or orders appropriate 
in the circumstances. In any case on review under Section 6 above 
where a new trial is ordered and such new trial results in a conviction, 
the sentence may not be increased. 

PART IV 
PERSONNEL OF THE COURTS 
ARTICLE 13 
Appointment and Removal 

1. The Chief Judge and Associate Judges of the Court of Appeals 
and the Chief Attorney shall be appointed by the Military Governor upon 
the advice of his Legal Adviser. All other Judges and Magistrates Shall 
be appointed by or under the authority of the Military Governor upon the 
advice of his Legal Adviser and the Chief Judge of the Court of Appeals. 
All Assistants to the Chief Attorney and all District Attorneys and their 
Assistants shall be appointed by or under the authority of the Military 
Governor upon the advice of his Legal Adviser and the Chief Attorney. 
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2. All Judges and Magistrates appointed shall take the following 
oath before performing the duties of their respective offices: "I swear 
(or affirm) that I will at all times administer justice without fear or 
favor to all persons of whatever creed, race, color, or political opinion 
they may be, that I will do equal right to the poor and to the rich, and 
that I will faithfully and impartially discharge and perform all the duties 
incumbent upon me as according to law and to the best of 
my abilities and understanding. (So help me God.)"" The Military Gov- 
ernor, or his representative, shall administer the oath to the Judges of 
the Court of Appeals. A Judge of the Court of Appeals or the Chief 
Presiding District Judge of a Land shall administer the oath to all other 
Judges and Magistrates. 

3. A Judge or Magistrate shall not be removed from his office 
while such office continues to exist, prior to the termination of his United 
States contract of employment in Germany, except upon formal charges 
and for cause. Judges of the Court of Appeals shall be entitled to a 
hearing by the Military Governor, or his representative, before being 
removed from office for cause. All other Judges and Magistrates shall 
be entitled to a hearing before the Court of Appeals, sitting en banc, before 
being removed from office for cause. 

ARTICLE 14 
Qualifications 

1. The Chief Judge and Associate Judges of the Court of Appeals, 
District Judges, Magistrates, the Chief Attorney and his Assistants, and 
the District Attorneys and their Assistants must be graduates in law and 
members in good standing of the Bar of one of the States of the United 
States or of the District of Columbia, and must have been engaged in 


active legal work (as an attorney at law, as Judge of a Court of Record, 


or as a teacher of law at a law school approved by the American Bar 
Association) for at least: 
a. Ten years in the cases of the Chief Judge and Associate Judges 
of the Court of Appeals, and the Chief Attorney; 
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Five years in the cases of the District somees and Assistants 
to the Chief Attorney; 
Three years in the cases ee Mecminsice and District Attor- 


neys; 

. Two years in the cases of Assistant District Attorneys. 
. 2. The above qualifications may' be waived by the Military Gover- 
nor in any particular case upon written recommendation of his Legal 


Adviser. . 
. PART V | 
TRANSITIONAL PROVISIONS - 
ARTICLE 15 

1. On the operative date of this Article in any Land and in the 
United States Sector of Berlin, all proceedings in such Land or Sector 
pending before Courts established under Military Government Ordi- 
‘nance No. 2, as amended, or Military Government Ordinance No. 6, as 
amended, or Military Government Ordinance No. 16, shall be deemed 
to be pending in the appropriate District Court established under this 
Ordinance having jurisdiction over such proceedings, except that: 

a. Any such proceedings before Summary Military Courts shall . 
be deemed to be pending before the appropriate Magistrate 
appointed under this Ordinance bavane: jurisdiction over such 

. proceedings; and, 
Any such proceedings in which a trial of the issues shall 
have commenced prior to said operative date, shall be con- 
cluded and the usual review and other post-trial proceedings 
. taken, in accordance with the pertinent laws. and procedures 
in effect prior to said operative date of this Article. 

2. On‘ and after the operative date of this Article in any Land or 

: Sector, no proceedings not within paragraph 1b of this ‘Article shall be 
heard or determined in ‘such Land or Sector by any Court established 
under Military Government Ordinance No. 2, as. “amended, or under 
Military Government Ordinance No. 6, as amended, or Military Govern- 
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ment Ordinance No. 16, but shall be heard and determined by Courts 
established under this Ordinance. 
3. After completion of any necessary review and, when appropri- 


ate, confirmation of sentence, all judgments of Courts established under 


Military Government Ordinance No. 2, as amended, or under Military 
Government Ordinance No. 6, as amended, or Military Government 
Ordinance No. 16, shall be deemed to be judgments of District Courts 
under this Ordinance, except that judgments of Summary Military 
Courts established under Military Government Ordinance No. 2, as 
amended, or Military Government Ordinance No. 16, shall be deemed 
to be judgments of a Magistrate under this Ordinance. 

4. The provisions of Article V (except subsection h) of Military 
Government Ordinance No. 2, shall apply in all proceedings under this 
Ordinance. 

5. Subject to the provisions of this Ordinance, Military Govern- 
ment legislation referring to: 

a. Military Government Courts shall be deemed to refer to the 

United States Military Government Courts for Germany; 

. General Military Courts, or to Intermediate Military Courts, 
or to Summary Military Courts established under Military 
Government Ordinance No. 2, as amended, shall be deemed 
to refer respectively to District Courts composed of three 
Judges, or to District Courts composed of a single Judge, or 
to Magistrates under this Ordinance; 

c. Military Government Court for Civil Actions or to the Rhine 
Navigation Court, established under Military Government 
Ordinance No. 6, as amended, shall be deemed to refer to the 
District Court having jurisdiction under this Ordinance; 

d. Military Government Rhine Navigation Criminal Courts estab- 
lished under Military Government Ordinance No. 16 shall be 
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deemed to refer to the Magistrate having = under 
this Ordinance. | 

6. Appeals and reviews of proceedings under this Ordinance shall 
be governed by the provisions of this Ordinance. No administrative 
examination of any proceeding under this Ordinance is required. 

7. Except as otherwise provided in this Ordinance, the provisions 
of Military Government Ordinance No. 2, as amended, and the provisions 
of Military Government Ordinance No. 16, shall not apply to proceedings 
under this Ordinance. 

8. Sections 15, 23, 24 and 25 of Part I of Military Government 
Ordinance No. 6, as amended, Sections 21(r:) and 27 of Part I of Military 
Government Ordinance No. 6 as added by Military Government Ordi- 
nance No. 18, and Section 3 of Part I of Military Government Ordinance 
No. 6, as added by Military Government Ordinance No. 18 and amended 
by Military Government Ordinance No. 21 shall apply to civil proceed- 
ings under this Ordinance. Otherwise Military Government Ordinance 
Nos. 6, 18 and 21 shall not apply to proceedings under this Ordinance. 

ARTICLE 16 
Effective and Operative Dates 

1. This Ordinance shall apply in the Laender of Bavaria, Bremen, 
Hesse and Wuerttemberg-Baden, and the US Sector of Berlin. 

2. This Ordinance shall become effective on 18 August 1948, and 
Articles 1, 2, 4, 6, 11, 13, 14 and 16 of this Ordinance shall become 
operative on the effective date. All other Articles of this Ordinance 
shall become operative in each of said Laender and the United States 
Sector of Berlin on the date prescribed in a Notice or Notices to be 
subsequently published. Said Notice or Notices may provide different 
operative dates for each such Laender and said Sector. | 


BY ORDER OF MILITARY GOVERNMENT 
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Standard Form 50 Exhibit 2 


[To Exhibit B to 
WAR DEPARTMENT Motion for Sum- 


NOTIFICATION OF PERSONNEL ACTION mary Judgment] 


1. Name 


5. Nature of Action 
Intra-Agency Transfer 


Investigator ericcexiook Legal Assistant 


. Service, Grade, 


CAF-9. $4479.60 (base) p.a. Salary CAF-688-9. $4479.60 (base) p.a. 


E.C., Frankfurt Mil. Post, . Organizational | E.C., US Military Government 
APO 757 7707 ECIC, Camp King} — eee Courts for Germany , APO 696-a 
10th Judicial District 


Oberscreel, Germany . Headquarters Ansbach, Germany 


= Departmental . Field or Dept'l = Departmental 


13. Remarks 
$4479.60 Base pay rate 
447.96 Foreign Post differential 
$4927.56 Total basic compensation per annum - 40 hour week 
Salary includes 10% Foreign Post differential, effective Dec 26, 1948. 


Pay and leave to be administered by OMG for Bavaria, APO 407 


/s/ Frederick L. Sheets, Chief of Branch 


14. Signature or other authentication 


15, Veteran Preference 16. Position Classification Action 


Ww] WWI 
Wife} Wido' 
x 


19. Appropriation 20. Subject toC.S. 
From: Retirement Act ~ Residence 


yes 
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Standard Form 50 OMGUS LIQUIDATION OFFICE FMP APO 757  ~—- Exhibit 3 


DEPARTMENT OF THE ARMY [To Exhibit B to 
Motion for Sum- 


NOTIFICATION OF PERSONNEL ACTION mary Judgment] 
1. Name 2. Date of Birth 3. Journal or Action No. 4. Date 


Mr. Horace J. Feldman ug. 16, 1919 | Nov. 30, 1949 


5. Nature of Action 6. Effective Date . Civil Service or other legal authority 


Termination (RIF) - Correction | 4 Dec 1949 CPR R1 


8. Position Title 
Legal Assistant 
MGC-15-4 


Service, Grade, 


GS-680-9, $4726.00 base p/a 3 Salary 


(EC) OMGUS Military Govern- . Organizational 
ment Courts for Germany, Designations 
Tenth Judicial District, Ansbach 

Germany APO 696-A 


. Headquarters 
European Command 


= Departmental . Field or Dept'l i Departmental 


18. Remarks 


: Eligible for foreign post differential at rate of 10% of statutory salary. 
Reason: RIF Termination in the European Command effected at the request of 
the employee for personal reasons. 
, Transportation waiver has been signed by the employee. 


' This instrument corrects item 9 of SF 50 dated 16 Nov 1949 to show salary of 
| $4725.00 base p/a instead of $4600.00 base p/a. Employee received step increase 
i prior to effective date of Termination. 


SALLY A. CHAPIN 
CHIEF ‘ADMIN 
14, Signature or other authentication 


Position Classification Action 


| 10 Point Point Other] ew|Vice] I.A.} Real. 
lanmel 


18. | 19. Appropriation 20. Subject to C.S./21. Date of Oath 22. Legal 
From: Retirement Act Residence 


M| W | To: 2102700.002 P-411-01 Yes 


Exhibit 4 
[ To Exhibit B to 
Motion for Summary 
Judgment] 


THE LIBRARY OF CONGRESS 
Washington 25, D.C. 


Administrative Department 
Personnel Division November 12, 1958 


Dear Mr. Cameron: 

This is to certify that the attached is a true copy of the position 
description found in Mr. Horace J. Feldman's personnel folder. Mr. 
Feldman is currently employed by the Library of Congress. 

Very truly yours, 
/s/ Leon W. Seidner 


Leon W. Seidner 
Personnel Operations Officer 


Signed and sworn to before me this 12 day of November, 1958, at 
Washington, D. C. 


[SEAL] /s/ Olive M. Seltzer 
Notary Public 


My Commission Expires August 31, 1961 


Mr. Warde M. Cameron 
Assistant Legal Adviser 
Dept. of State 
Washington, D. C. 


Exhibit 4 (continued) 


WAR DEPARTMEN’ 1. Position No. 
POSITION DESCRIPTION 


Field Service 


2. Installation 5. Title 
' Legal Assistant | 


1 CAF 680 9 |: 


POSITION LOCATION 10. Signature of Analyst 11. Date 
Allocated 


17 Sept 48 


12. Additional Identical to this Position 
District Court There will be 10 additional positions 


identical to this 
DUTIES AND RESPONSIBILITIES 


Percentage of Time 
on Each Task 


As Clerk of Court for the District Court, receives and files all 
court instruments, documents and papers, and maintains adequate files 
therefor. Dockets all cases and records all orders, judgments and_ | 
actions of the Court. Receives and accounts for all filing fees and 
other official money coming into his hands. Issues and signs all sum- 
mons, subpoenas, and other process in the name of the Court. 


Maintains an office at the seat of the Court which shall be open to. 
the public during ordinary office hours and all days except Sundays and 
holidays observed by Military Government. Supervises and coordinates 
the work of his deputies and other employees of the Court as the Presi- 
dent may direct. Attends all sessions of the Court in person or by his 
deputy and supervises the recording of the minutes thereof. Prepares 
and dispatches correspondence and notices and contacts attorneys to aid 
in the expeditious and orderly transaction of Court business including | 
the making of arrangements for Court facilities at the place and time | 
trials are scheduled. 


Assists the Court generally in all administrative functions. This 
includes not only the administrative functions outlined above, but he 
must in addition set cases for trial, arrange for the appearance of wit- 
nesses, and in general remove all administrative burdens possible fro m 
the judge by making decisions executive in nature. 


The clerk will prepare and process, judgments and orders of court 
under the court's supervision. He must be a person of unquestioned | 
integrity and entirely reliable. He will be held to a high degree of 
responsibility. 


The term "Clerk" of a Court has a very definite and distinct meaning E. 
His functions should not be limited or confused with those of a clerk as 
that term is ordinarily employed. To be of any value, a clerk of a cour 
must have the aptitude to assimilate quickly extensive technical informa: 
tion, and legal knowledge concerning functions and procedure of courts ¢f 
justice generally. As a general rule, Courts in the United States empl 
law graduates and members of the bar as Clerks of the Court. 
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Percentage of Time 


DUTIES AND RESPONSIBILITIES (Continued) on each task 


They are called upon to prepare court orders, decrees, writs, 

and other legal instruments. They issue subpoenas for witnesses 
and subpoenas duces tecum. Many of these writs are signed by 

the Clerk in the name of the Court, without submission to a judge 
Members of the Bar - lawyers practising in a court, have their con- 
tact almost exclusively with the Clerk and the judge does not see 
lawyers until after all pleadings are filed, the case is at issue, 
comes on the calendar being prepared by the Clerk. 


In addition to the above duties the Clerk of the Court must act as 
marshal and as a custodian for the court property. In these latte 
capacities he will be responsible for obtaining the equipment for 

the court room, for securing all property used by the court or its 
members. He must open and close each session of the court and must 
maintain order and decorum in'the court room. He will supervis 

all personnel who are working in the court room other than judges 
prosecution staff and counsel for defense. He must notify all con 
cerned of impending sessions of the court and insure that all concerned 
are present. He serves papers, orders and other court documents. 
Arranges for appearance of all, witnesses who are held in restraint, and 
any other witness if directed to do so. 


Keeps a record of the date and hour of the following: 
Opening and closing of each session; 
Attendance of each witness; 
Statements, arguments by the prosecution and defense. 


Assists in any way that the presiding Judge may desire in order to 
insure efficient hearings. 


In effect this individual is the executive and administrative officer pf 
the court.. 


Have at least five years administrative experience or equivalent, 
college education may be substituted at the rate of six months for 
year of higher education, not to exceed two years. Law Degree an 
admission to Bar waives experience. 


/s/ H. A. Russel 


[ Filed March 11, 1959] 


OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY 

JUDGMENT AND, IN THE ALTERNATIVE TO DISMISS 

AND PLAINTIFF" S CROSS-MOTION FOR St 

JUDGMENT 

COMES NOW the Plaintiff, by his attorneys, and Sa the 
Motion filed herein by the Defendant for Summary Judgment or, in the 
alternative, to dismiss, for the reasons that Defendant is not entitled to 
Judgment as a matter of law, as shown by the Memorandum of Points 
and Authorities attached hereto, and by the Affidavit of the Plaintiff 
submitted herewith and prayed to be read as part hereof. 


At the same time, Plaintiff moves this Court for Summary Judg- 
ment in his favor and against the Defendant, on the grounds that there 
concededly is no genuine issue of material fact, and that Plaintiff is en- 


titled to Judgment in his favor as a matter of law. 


For further reasons in support of Plaintiff's Motion for Summary 
Judgment, the Court is respectfully referred to the said Memorandum 
of Points and Authorities attached hereto and the said Affidavit of 
Horace J. Feldman, with Exhibits "A" and ''B" submitted herewith as 
part hereof. | 
JOEL FISHER and HANS A. NATHAN 


March 9, 1959 by /s/ Hans A. Nathan 
Attorneys for Plaintiff 
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[ Certificate of Service] 
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AFFIDAVIT OF HORACE J. FELDMAN IN OPPOSITION 

TO MOTION FOR SUMMARY JUDGMENT OR IN THE 
ALTERNATIVE TO DISMISS, AND IN SUPPORT OF 
CROSS-MOTION FOR SUMMARY JUDGMENT | 

HORACE J. FELDMAN, after being duly sworn, deposes and says: 
1. That he is the Plaintiff in the within case and that he resides 


at 5604 Marengo Road, Washington 16, D. C. 
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2. That he has read the Motion for Summary Judgment or in the 
Alternative to Dismiss, with affidavits and attachments thereto, filed 
herein by the Defendant on the 16th day of January 1959. 

3. That the allegations made in the Memorandum of Points and 
Authorities, page 6, to the effect that he did not appeal his dismissal to 


the Grievance Committee of OMGUS Liquidation Office are completely 
untrue, but that he immediately did appeal such proposed dismissal on 


November 7, 1949, as shown by the attached photostat of the copy of 
such appeal, dated November 7, 1949, and of the acknowledgment there- 
of, dated November 18, 1949. (Exhibits "A" and "B"). 

4. That at all times, from the first intimation that he was going 
to be discharged, he fought such discharge and that he at no time 
abandoned or intended to abandon his right to employment in the Federal 
Civil Service and particularly in his job as Clerk of the Court. 

5. That he never requested an administrative release and in fact 
was forced to train his non-Veteran successor for several weeks sub- 
sequent to November 5, 1949, until such time as he was officially 
terminated. 

6. That he has examined the exhibit called "Notification of Per- 
sonnel Action" of Defendant's Exhibit ''A'', and that he clearly recalls 
that he requested that, rather than being forced to go home after being 
terminated, he be allowed to remain in Europe so that upon a successful 
outcome of his appeal, he could immediately resume his duties, or, if not 
reinstated, enter a different job in the European Theater. 

7. That he did, in fact, apply for enrollment in the University of 
Vienna during a weekend on or about November 15, after he had received 
his Notice of Termination, but prior to physically leaving his job, in an 
effort to utilize the time for his further education and advancement during 
the pendency of his appeal. 

8. That he did not begin his studies at the said University of 
Vienna until after the last day of his employment, as decreed by the il- 


legal termination notice. 
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9. That at all times after the receipt of his Notice of Termination, 
did he act under the advice of his then Counsel, Paul Gant, Esq., who 
was instructed to -- and did -- actively press his appeal from the time 
that the Notice of Termination was received, and who advised that to 
make it easier for him to be reinstated, he should continue with studies 
to improve his knowledge of languages and general education while such 
appeal was pending. : 

10. That he has kept up his knowledge of the law and has improved 
his knowledge of the German, French, and Russian languages, and that, 

to the best of his knowledge and belief, his qualifications are unusually 

good for a great number of positions in the Peparementc of State. 

FURTHER AFFIANT SAITH NOT. 


/s/ Horace J. Feldman 


[ JURAT dated March 9, 1959] 


EXHIBIT "A" 
[ To Feldman Affidavit] 


Horace J. Feldman 

Clerk of Court 

District Court 

10th Judicial District 

Ansbach, Bavaria 

APO 696-5 7 November 1949 

SUBJECT: Appeal Protesting Termination of Contract. 

TO: Grievance Committee, OMGUS Liquidation Ottice, 
APO 757, Frankfurt a.M. 

The undersigned was employed as Clerk of Court of the 10th 
Judicial District in the United States Military Government court system. 
His contract was terminated with a 30-day notice on 4 November 1949 
as a result of the demise of Military Government and the establishment 


of HICOG. 
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The eleven Clerk of Court positions that existed under Military 
Government were retained by HICOG. Thus the termination of under- 
signed’s contract was due neither to a reduction in force nor competi- 


tive selection. Eight of the eleven clerks were offered appointment to 
HICOG, one was not retained because of an unsatisfactory efficiency 
rating, the other because of a foreign born wife. The undersigned was 


born in the United States and had a 'very good" efficiency rating. 


It is known to him that his appointment was refused because of 
serious charges brought against him by Judge William Clark, Chief 
Justice of the Court of Appeals of the United States Military Government 
Courts in Germany. Investigation proved these charges did not have the 
slightest basis in fact. A most serious injustice has been perpetrated. 
The inclosed papers prove the malicious nature of the charges and the 


unjust deprivation of employment of an American citizen. 
For the above reasons undersigned appeals and seeks redress. 


HORACE J FELDMAN 


EXHIBIT "B" 
[ To Feldman Affidavit] 


AG 201.23 FPCIV 1st Ind ECG/dha 
Headquarters, Frankfurt Military Post, OMGUS Liquidation Office, 
APO 757, US Army. 


TO: District Court, 10th Judicial District, APO 696-5, US Army. 

ATTN: Mr. Horace J: Feldman 18 Nov. 1949 

1. Your letter dated 7 November 1949, addressed to the Grievance 
Committee, OMGUS, has been referred to this headquarters for reply, 
in view of the fact that this headquarters has assumed the remaining 
functions of the OMGUS Personnel Office. 

2. You are informed that, since the Office of Military Government 
(US) in Germany was declared in a state of liquidation, effective 15 August 
1949, by OMGUS General Order No. 38, dated 13 August 1949, all posi- 
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tions in that organization are being abolished and every incumbent who 


has not been nominated for a position with the Office of the High Com- 
missioner, has been given a Termination Notice. : 

3. Positions which have been set up within the Office of the High 
Commissioner are outside the jurisdiction of this headquarters. All 
applicants for positions with HICOG have the status of new employees 
and no continuing job rights exist between OMGUS positions which have 
been superseded by similar positions within the Office of the High Com- 
missioner. You are therefore advised that no basis for a grievance 
exists within the Office of Military Government. : 

4. You are further advised, that should you feel that you have a 
basis for complaint on the grounds of discrimination, that the proper 
office in which to lodge such complaint is the Office of the High Com- 
missioner, APO 757, US Army. ! 

BY ORDER OF COLONEL PERRY: | 
Incls: n/c /s/ Harley G. Bailey 

Major AGD 
Frankfurt: 6231 Asst. Adjutant 


[ Filed April 7, 1959] 


SUPPLEMENT TO DEFENDANT'S MOTION FOR SUMMARY 

JUDGMENT OR, IN THE ALTERNATIVE, TO DISMISS 

Comes now defendant by his attorney, the United States Attorney, 
and supplements his motion for summary judgment or, in the alternative, 
to dismiss by incorporating therein and making a part thereof the 
attached affidavit of Aaron S. Brown, Deputy Assistant Secretary of 
State For Personnel, together with Exhibit A thereto. 

Such affidavit was prepared only after the filing of plaintiff's 
opposition to defendant's motion for summary judgment and, in the 
alternative, to dismiss, and plaintiff's cross-motion for summary judg- 
ment. The affidavit which was received by the attorney for defendant on 


84 


April 6, 1959, is being filed with the Court and personally served on 
opposing counsel at this time so as to facilitate the oral argument on 
the respective motions which is now scheduled for April 10, 1959. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/sf>Haroléd:BaRhynedance, Jr. 


Assistant United States Attorney 


[ Certificate of Service] 


GOVT'S EXHIBIT A 
(Attached to Supplement to Deft's 
Motion for summary judgment, etc.) & 
AFFIDAVIT OF AARON S. BROWN, DEPUTY 
ASSISTANT SECRETARY OF STATE FOR 
PERSONNEL 


DISTRICT OF COLUMBIA ) 
SS: 


) 
CITY OF WASHINGTON ) 


I, Aaron S. Brown, being duly sworn, depose and Say that: 

1. Iam the Deputy Assistant Secretary of State for Personnel. 

2. Under the general direction of the Assistant Secretary of State 
for Administration, Iam responsible for developing and executing 
general personnel policies and programs, including the classification of 
positions in the Department of State and also in the Foreign Service of 
the United States. In this capacity, I am responsible for administering 
in the Department of State the Federal Classification Plan established 
by the Classification Act of 1949, as amended (5 U.S.C. 1071-1153), 
which involves the classification of positions, subject to the Act, to 
appropriate grades, series and classes as determined by the level of 
difficulty, responsibility and qualification requirements of the work. 
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3. I have been requested to set forth the information which served 
as the basis for the affidavit executed on December 31, 1958, by the 
Honorable Loy W. Henderson, Deputy Under Secretary of State for Ad- 
ministration. | 

4, In this connection, I had another survey made of all positions 
in the Department of State which are classified under Civil Service 
Commission standards in the Legal and Kindred Group (GS-900-0), 
which are grade GS-9 or below. Having studied the results of the said 
survey, the documents attached to Mr. Henderson's affidavit of Decem- 
ber 31, 1958, and the applicable Civil Service Commission Handbooks, 
position classification standards, and position descriptions, I attest to 
the following facts: | 

(a) Effective February 18, 1949, Plaintiff received an intra-agency 
transfer in the Department of the Army to the position of "Legal Assis- 
tant", CAF-680-9, a position in the Clerical, Administrative, and Fiscal 
Service (CAF), the duties of which were those of a "Clerk of Court", and 
did not include the performance of professional legal work. 

(b) Plaintiff was separated by the Department of the Army at the 
close of business December 4, 1949, from a position described as "Legal 
Assistant", erroneously cited as GS-680-9. | 


(c) The Classification Act of 1923, as amended (5 U.S.C. (1946. ed.), 
Sec. 673), provided in February 1949 that positions in the Clerical, Ad- 
ministrative, and Fiscal Service (CAF) included "all classes of positions 


the duties of which are to perform clerical, administrative, or accounting 
work, or any other work commonly associated with office, business, or 
fiscal administration". i 

(d) The Classification Act of 1923, as amended, further provided 
that positions in the Professional and Scientific Service (P) included 
"all classes of positions the duties of which are to perform routine, ad- 
visory, administrative, or research work which is based upon the estab- 
lished principles of a profession or science, and which requires profes- 
sional, scientific, or technical training equivalent to that represented 
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by graduation from a college or university of recognized standing.” 

(e) In July 1945, the Civil Service Commission placed legal 
clerical positions in the CAF-600-0 Group and defined such positions 
generally as follows: 


CAF-600-0 LEGAL GROUP CAF-600-0 

"This group includes all classes of positions the duties of which 
are to administer, supervise, or perform legal clerical work which 
requires a knowledge of general law or a specialized knowledge of 
particular laws, or of regulations, precedents, or departmental practice 
based thereon, but which does not require full professional legal train- 
ing. (See also the Legal Group; P-900-0.)" (Handbook of Occupational 
Groups and Series of Classes Established under the Federal Position- 
Classification Plan, Page 89, July 1945, United States Civil Service 
Commission, Personnel Classification Division, Superintendent of Docu- 
ments, United States Government Printing Office.) 

(f) In July 1945, the Civil Service Commission also placed profes- 
sional legal positions in the P-900-0 Group and defined such positions 
generally as follows: 


P-900-0 LEGAL GROUP P-900-0 
"This group includes all classes of positions the duties of which 


are to advise on, administer, supervise, or perform professional legal 
work in the preparation for trial and the trial and argument of cases, 
the conduct of formal hearings as a part of the administrative procedure 
of a bureau, commission, board, or other body having quasi-judicial 
powers, the rendering of legal advice to governmental establishments 
and officials, the preparation of decisions or opinions on legal questions, 
or other work requiring full professional legal training. (See also the 
Legal Group, CAF-600-0.)"" (Page 46, ibid.) 

(g) The position Classification Standards applicable to the CAF- 
680-9 position to which Plaintiff was appointed in February 1949, as 
issued by the Civil Service Commission on February 19, 1948, were, 
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according to the records of the Department of State, as follows: 


CAF-680-0 LEGAL CLERICAL AND ADMINISTRATIVE SERIES CAF-680-0 

"This series includes all classes of positions the duties of which 
are to administer, supervise, or perform legal clerical work, other than 
that involved in positions allocable to other series in the Legal Group 
(CAF-600-0), requiring a knowledge of laws, regulations, precedence, 
and practices pertaining thereto, and legal training, but less than the 
equivalent of that represented by graduation from a recognized law 
school." | 
(h) The Classification Act of 1949 (5 U.S.C. 101-1153) abolished 
the Clerical, Administrative, and Fiscal Service (CAF) and the Profes- 
sional and Scientific Service (P), and established in lieu thereof a 
General Schedule (GS). 

(i) By a letter dated October 28, 1949, the Civil Service Commis- 
sion transmitted to all departments and agencies of the Government a 
document entitled "Occupational Structure Established Under the Classi- 
fication Act of 1949", which prescribed mandatory changes in series and 
codes to conform with the provisions of said Act. A copy of said letter, 
taken from the Department's files, together with copies of pages 1, 3, 
5, 15, and 19 of said document, which are the only pages thereof perti- 
nent to Plaintiff's claim, are attached hereto as Exhibit A. 

(j) Page 19 of said document converts the CAF- 680- 0 Series to 
the GS-986-0 Series. | 

(k) Page 15 of said document indicates that the new GS-680-0 
Series is the Dental Officer Series, converted from the P-510-0 Series. 
Since Plaintiff is not a "Dental Officer", the reference to a GS-680-9 
Legal Assistant position on the Standard Form 50, Notification of Per- 
sonnel Action terminating his employment effective December 4, 1949, 
is obviously incorrect. The reference should have been either to a GS- 
986-9 position, pursuant to the said letter from the Civil Service Com- 
mission dated October 28, 1949, or to the old CAF -680-9 position, in 
the event that the Civil Service Commission's mandatory series and 
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code changes had not yet come to the attention of administrative officers 


of Military Government for Germany, United States (OMGUS). 

ti) In the Department of State there are-at-présent:only-two-positions 
in the GS-986-0 Series, the series to which Plaintiff's CAF-680-9 
position was converted following the enactment of the Classification Act 
of 1949, and both of these positions are Grade 5. The Civil Service 
Commission's Handbook of Occupational Groups and Series of Classes 
Established Under the Position-Classification Plan defines the GS-986-0 


Series as follows: 


GS-986-0 LEGAL CLERICAL AND ADMINISTRATIVE SERIES GS-986-0 
This series includes all classes of positions the duties of which 
are to administer, supervise, or perform quasi-legal work, other than 
that involved in positions classifiable in other series in the Legal and 
Kindred Group, involving application of a knowledge of laws, regulations, 
precedents, and practices pertaining thereto, but not requiring legal 
training equivalent to that represented by graduation from a recognized 
law school." (Handbook, July 1958, p. 86.) 
In conformity with Civil Service Commission standards and procedures, 
the position title of each of the said two positions is ''Law Clerk". The 
position citation for the first one is GS-986-5-S-13105. The Depart- 
ment customarily uses this as a training position for a recent law school 
graduate awaiting admission to the bar. The incumbent, as assigned, 
gathers and correlates data relevant to problems, analyzes legal 
opinions and decisions previously rendered, checking appropriateness 
of suggested cases and shepardizing such, etc. At present the position 
is vacant and unfunded. The other, the position citation for which is 
GS-986-5-S-15525, is a position on the staff of the Assistant Legal 
Adviser for Treaty Affairs, in the Analysis and Documentation Branch. 
The incumbent's duties are to conduct research on legal and quasi-legal 
problems pertaining to treaties and other international agreements to 
which the United States is not a party, based on an understanding of 
legal research techniques and of international law, particularly as it 
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pertains to treaties. He is not required to be a member of the bar. 

(m) In the Department of State there is only one other position 
the code and series for which represents a conversion from the old 
CAF-600-0 Group to the present GS-900-0 Group. The Series GS-963-9, 
which was formerly CAF-650-0, as distinguished from Plaintiff's former 
GS-986-9 position, is defined as follows: 
GS-963-0 LEGAL INSTRUMENTS EXAMINING SERIES dead 

"This series includes all classes of positions the duties of which 
are to administer, supervise, or perform document examining work, 
not specifically classifiable in any other series, involving the application 
of a specialized knowledge of particular laws, or of regulations, prece- 
dents, or agency practice based thereon, not requiring legal training 
equivalent to that represented by graduation from a recognized law 
school." (Civil Service Commission Handbook, ibid, July 1958, page 93.) 
The said position, which is GS Grade 9, and the position citation for 
which is GS-963-9-S-13821, is in the Office of the Chief of Protocol. Its 
position title is "Examiner (Miscellaneous Documents)". The incumbent 
analyzes requests received for tax or fiscal exemptions for foreign 
government agencies or officials; prepares replies giving information 
on these matters in response to inquiries from United States missions 
abroad, Federal and local Government authorities in the ‘United States, 
private firms and United States citizens; analyzes requests for other 
types of privileges such as driver's permits, gas-tax exemption cards, 
and exemptions on foreign government-owned real property. 

(n) There is no other General Schedule position in the Department 
of State in the Legal and Kindred Group GS-900- -0 which penesents a 
conversion from the CAF-600-0 Group. 


/s/ Aaron S. Brown 
Deputy Assistant Secretary of State for 
Personnel 


[JURAT dated March 25, 1959.] 


Attachments: Letter from Civil Service Commission, 
dated October 28, 1949, and excerpts from the attach- 
ment thereto. 


EXHIBIT A 
[ Attached to Affidavit of 
Aaron S. Brown] 


UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 


“FEE PC-SSS:DH:BL 


October 28, 1949 


Attached herewith are copies of the new occupational code struc- 


ture, which was made necessary by the enactment of the Classification 


Act of 1949. It supersedes the former structure as shown in the Hand- 
book of Occupational Groups and Series of Classes. The compilation 
consists of two lists, one arranged numerically according to the new 


code structure, the other arranged alphabetically by series titles. 


The use of this code is mandatory on and after the effective date 
of the Classification Act of 1949. 


Inquiries regarding the use of the new codes should be directed 
to the Chief of the Standards and Special Studies Section, Personnel 
Classification Division, Civil Service Commission, Washington 25, D.C. - 
telephone;Republic 5711, Extension 415 or 416. 
Sincerely yours, 
/s/ Ismar Baruch 


Ismar Baruch, Chief 
Personnel Classification Division 


Attachment: Occupational Structure Established Under the 
Classification Act of 1949. 


EXHIBIT A (Continued) 
[ Attached to Affidavit 
of Aaron S. Brown] 


OCCUPATIONAL STRUCTURE 
ESTABLISHED UNDER 
THE CLASSIFICATION ACT OF 1949 
BX OUTLINE OF OCCUPATIONAL GROUPS AND SERIES OF CLASSES 
ESTABLISHED UNDER THE CLASSIFICATION ACT OF 1949 | 
As a result of the enactment of the Classification Act of 1949, 

which combined the Professional and Scientific, the Subprofessional, and 
the Clerical, Administrative, and Fiscal Services into one General 
Schedule, it has become necessary to set up a new occupational code 
structure. This has been accomplished by setting up occupational groups 
and rearranging thereunder all established series in the services affected. 
The code structure for the Crafts, Protective, and Custodial Service 


remains unchanged. 


To facilitate the recoging of position descriptions now in existence 
and the coding of new position descriptions, the Civil Service Commis- 
sion is issuing this compilation which consists of two lists. The first 
list, which is arranged in numerical sequence according to the new code 
structure, gives the new code number, the group or series title, and 
the old code number. The second list, which is arranged alphabetically 


by series titles, gives the old code number, the series title, and the 


new code number. 


In coding a position description under the new structure, the com- 
plete class code consists of (1) GS (the symbol for the General Schedule), 
(2) the series code, and (3) the number of the grade to which the position 
has been allocated. Thus the code for a P-4 civil engineering position 
will now be GS-810-11. Positions allocable to the Crafts, Protective, 
and Custodial Service will carry the former class code, i.e., (1) CPg, 
(2) the series code, and (3) the number of the grade to which the position 
has been allo@ated. | 
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15 New Code 


GS-600-0 


GS-602-0 
GS-603-0 
GS-610-0 
GS-615-0 
GS-620-0 
GS-621-0 
GS-623-0 
GS-625-0 
GS-626-0 
GS-630-0 
GS-631-0 
GS-632-0 
GS-633-0 
GS-634-0 
GS-645-0 
G5-646-0 
GS-647-0 
GS-648-0 
GS-649-0 
GS-659-0 
GS-660-0 
GS-661-0 
GS-662-0 
GS-665-0 
GS-666-0 
GS-667-0 
GS-668-0 
GS-670-0 
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OCCUPATIONAL STRUCTURE LIST 


Series Title 


MEDICAL, HOSPITAL, DENTAL, AND PUBLIC 
HEALTH GROUP 


Medical Officer Series 

Coroner Series 

Nurse Series . : “ 

Public Health Nurse Series 

Practical Nurse Series . 

Hospital Attendant Series . 

First-Aid Attendant Series 

Morgue Attendant Series 

Embalmer Series 

Dietitian Series . A . 

Occupational Therapist Series . 

Occupational Therapy Aid Series 

Physical Therapist Series . ¢ 

Physical Therapy Aid Series 

Medical Technician Series. 

Histopathology Technician Series . 

Medical X-ray Technician Series . 

Medical and X-Ray Technician Series 
Electrocardiograph Technician Series 
Electroencephalograph Technician Series 
Pharmacist Series . . “ : - 
Pharmacy Helper Series . . . 
Optometrist Series. . c . 
Audiologist Series 2 

Audiology Technician Series . . 
Orthopedic Technician Series 
Chiropodist Series - - “gn ie 
Hospital Administration Series ; . 


Old Code 


P-640-0 
P-620-0 
P-660-0 
P-690-0 
SP-676-0 
SP-630-0 
SP-628-0 
SP-646-0 
SP-622-0 
P-625-0 
P-670-0 
SP-650-0 
P-684-0 
SP-666-0 
P-635-0 
SP-629-0 
P-695-0 
SP-638-0 
SP-619-0 
SP-620-0 
P-680-0 
SP-660-0 
P-673-0 
P-605-0 
SP-605-0 


SP-655-0 P-675-0 
-SP-610-0 
CAF-155-0 


New Code 


GS-680-0 
GS-681-0 
GS-682-0 
GS-683-0 
GS-685-0 
GS-695-0 


19 GS-900-0 


GS-910-0 
GS-920-0 
GS-935-0 
GS-940-0 


"~ GS-942-0 


GS-943-0 
GS-944-0 
GS-945-0 
GS-946-0 
GS-950-0 
GS-954-0 
GS-960-0 
GS-961-0 
GS-962-0 
GS-963-0 
GS-964-0 
GS-965-0 
GS-970-0 
GS-975-0 
GS-980-0 
GS-985-0 
GS-986-0 
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Series Title 


Dental Officer Series . 

Dental Assistant Series 

Dental Hygiene Series. 

Dental Technician Series 

Public Health Administration Series 


Food and Drug Officer Series . : 


LEGAL AND KINDRED GROUP 

Trial Attorney Series . . < 

Estate Tax Examining Series 

Hearing Examiner Series . 

Attorney-Trial Examining Series 
Deportation Examiner Series 

Naturalization Examiner Series | 
Judicial Series . x A 5 ° . : 


Old Code 


P-510-0 
SP-505-0 
SP-510-0 
SP-520-0 

P-688-0 

P-628-0 


P-910-0 
P-920-0 
P-935-0 
P-940-0 
P-942-0 
P-943-0 
P-944-0 


Clerk of Court Series. . . . . CAF-620, 622-0 


Docket Clerk S eries 

Legal Administration Series 

Legal Assistance Series 

Adjudicating Series 

Claims Examining Series . 

Contact Representative Series . : . ; 
Legal Examining Series . . . . . 
Insurance Examining Series . . . 


Land Law Clerical and Administrative Series 


Attorney-Adviser Series . . . . . 
Legislative Attorney Series 3 
Attorney-Editor Series . “ ° 

General Attorney Series . . . . 
Legal Clerical and Administrative Series 


CAF-640-0 
P-950-0 
P-954-0 
P-960-0 

CAF-610-0 

CAF-625-0 

CAF-650-0 

CAF-660-0 

CAF-670-0 
P-970-0 
P-975-0 
P-980-0 
P-985-0 

CAF-680-0 
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OFFICIAL TRANSCRIFT 


Washington, D. C., Friday, April 17, 1959. 
Before HONORABLE JOHN J. SIRICA, United States District 
Judge, Motion. 
APPEARANCES: 
HANS A. NATHAN, for the Plaintiff 
HAROLD D. RHYNEDANCE, for the Defendant. 
MOTION: 


(1) of defendant's for summary judgment or in the alter- 
native, to dismiss. 


(2) of plaintiff's cross-motion for summary judgment. 


(3) motion to strike. 


PROCEEDINGS 

THE COURT: I will hear the motion to strike first. 

MR. NATHAN: May it please the Court, this is a motion to strike 
two affidavits filed in support of the motion to dismiss. The motion to 
strike is based on Rule 56 in that the affidavits do not comply with the 
provisions of 56-E. 

THE COURT: 56-E? 

MR. NATHAN: Yes, Your Honor. There is a part of the motion 
to which I can argue -- I mean part of the ground of the motion I can 
argue without going into the case, that if these facts as they are set 
forth in the affidavits were relevant and material to the issue they are 
still set forth in a matter which deprives the plaintiff of the right of 
cross examination. They are based on conclusions. They are the 
opinion of a personnel officer who in fact says Iam doing it because I 
am qualified and I know something about personnel matters, and in my 
opinion we don't have any job for this man. 

THE COURT: Now, what is that based upon? Is it based upon his 


investigation of the situation in that department? What else can he say? 
MR. NATHAN: He says it is based upon his interpretation of — 


95 


certain administrative regulations. It is based on studies that 
were made by others. In other words, it is clearly hearsay and it de- 
prives the plaintiff if the issues were material, if the facts were mate- 
rial, of the right to cross examine that man. If the facts are not permis- 
sible in evidence -- I mean the testimony -- an objection to that testimony 
even if given in court would have to be sustained because the man did not 
know about most of these facts, like what the Civil Service Commission 
meant when they reclassified a certain job. It is based on actually 
either interpreting regulations which is the providence of the court or 
it is stating what the Civil Service Commission meant when they issued 
a certain regulation, but most important, of course, is that all of the 
facts that are set forth, if we can call them facts, are not material in 
this case, and for that purpose I have to go into the motions itself, and 
if the Court will permit me we will save the time of the Court if I can 
argue at the same time the motion for summary judgment. 
THE COURT: I will hear you onthat. Briefly review the facts in 
the case. : 

MR. NATHAN: Yes, Your Honor. The case is a very simple one. 
The facts are that the plaintiff is an honorably discharged veteran em- 
ployed as a clerk of the court. Shortly after the occupation of Germany 
where the court set -- the district court set upunder the Army, and he 

was a clerk of the court and the position description, which is one 
of the exhibits, shows his duties -- I don't want to go into that -- shows 
that he had to have a legal education, that he did certain decal work, etc. 

Some times -- and I don't want to burden the court with the dates 
-- as a consequence of the war the function of the Department of the Army 
in Germany was transferred to the Department of State in the course of 
our recognizing the -- Germany as an independent nation. 

The courts in which this man was a clerk remained exactly the 
same except that they were under the administrative supervision of the 
Department of State, and while all the war personnel -- War Department 


personnel was discharged, certain people were taken over by the Depart- 
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ment of State, among them all of the other clerks of these courts, but 
not the plaintiff. All this has been administratively reviewed and 
decided in that the plaintiff did make his complaint. The Civil Service 


Commission issued a recommendation and thereafter this recommenda- 


tion became mandatory under the act of Congress, under the part of the 


Veterans Preference Act which requires that when the function of an 
agency are transferred to a new other agency the veteran employee has 
to be given a position of equal rank and pay. 

THE COURT: To which agency, the function of the agency you 
have been talking about, is transferred to the -- 

MR. NATHAN: To the Department of State, Your Honor, and 
which the defendant here is a nominal -- the head, and therefore he is 
a defendant. 

THE COURT: When was the last time he was employed? This 
goes back to 1949 or '50? 

MR. NATHAN: Yes. 

THE COURT: I have read your memorandum and also the govern- 
ment's. It goes back to 1950? 

MR. NATHAN: It goes back to 1949. 

THE COURT: He was a clerk? 

MR. NATHAN: He was a clerk in a military court and the other 
clerks remained there. It was a minor position but I want to call the 
court's attention particularly to this: At the same time that this man, 
the plaintiff, appealed his discharge the judge of a restitution court, 
which was a specific court, a man named Casman at that time employed 
myself and my associate counsel, and both of these cases had been con- 
solidated before the Civil Service Commission, and actually the letter 
requiring, which is the order from the enforcement of which we seek of 
this court, this order related to both Casman, who was a judge, and 
Feldman who was a clerk of another court. The restitution court of 
which Judge Casman was, of course, was a court with a limited purpose 

and it did continue but it was finally abolished, and so were these 
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courts, if Your Honor please, these courts were finally abolished, too. 
Mr. Casman after a while separated, took other counsel in this 
case because he wanted to be a judge while our plaintiff did not particu- 
larly care if he was a legal assistant or anything or a foreign service 
specialist, to which he is qualified. So Judge Casman being more 
interested in the money went to the Court of Claims after having received 
in this court summary judgment on the issue of law which was appealed 
and the issue of mootness was raised and it was referred back to the 
Civil Service Commission for decision. | 
THE COURT: I read the opinion by Judge Larimore in that case. 
MR. NATHAN: Yes, Your Honor, and my position is very simply 
that that opinion is dispositive of the case because the issues, the legal 
issues before this court, other than the issue of mootness, the issue of 
transfer of function are exactly the same, in the same order that is 
being -- the enforcement of which is being sought. So it is only the 
issue that we really have to, in my opinion, to discuss here this morning, 
and I am coming back to the motion to strike, is the issue they are 
raising, in support of which they are bringing this affidavit, that there 


just isn't a job for this man and therefore this court should not try to 


enforce this order. 

THE COURT: What is your position on that? 

MR. NATHAN: My position is simply that the Act requires and 
the order requires that he be given a position of equal rank and pay, not 
being required to give him a job of a law clerk, but to be given one of 
equal rank and pay. : 

The affidavits, even if Your Honor would consider them, say that 
there are a couple of legal assistant jobs, but they don't even say whether 
these jobs are filled by veterans or non-veterans. There is no showing 
that they ever tried, in all of these years, to interview the man and see 
whether they had a job, any kind of job, of equal rank and pay. They just 
say look, today, 1959, we have not got a job for him and therefore, we 
swear to that and that is our opinion, and, therefore, Your Honor, the 


case is moot. 
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Now, if Your Honor would sign an order to that effect, you might 
as well do away with the Veterans Preference Act, because any agency 
can say I have not got a job of equal rank and pay for this man. 

I have just examined the position description and Your Honor knows 


how flexible these are. As a matter of fact, here is one in all of these 
papers that is Exhibit 4 to the affidavit of Mr. Henderson and it says 

there what this man did and, of course, this is 11 years ago, and 
they say no, we don't have anything that is equal to that in rank and pay. 
We do not have a job for this man that he is qualified for. He may have 
either learned something additional or he may have forgotten some of 
the things he did then. So all an agency would have to do, if Your Honor 
will indulge me, is mess around with the case long enough and say we 
don't have anything for you, that the case is moot. 

Your Honor, my opinion is and I urge upon this Court, that the 
affidavit should be stricken, because the issue by which they are trying 
to support, is not material to this case and I still concede that all 
material issues of fact -- there are no material issues of fact because -- 

THE COURT: Then I have to decide that there is a job available? 

MR. NATHAN: No, Your Honor, you do not have to decide that. 
You have to decide only that this defendant, this agency, is required to 
find a job of equal rank and pay. They don't say why they can't. They 
don't say that these people have seniority over him. 

THE COURT: As I understand it you charge certain statements 
made by these people in the affidavit, Mr. Henderson and Mr. Brown, I 
think; right? 

MR. NATHAN: I don't charge them. They are not material. They 

are not sufficient. The statements they make they say they don't 
have a job which would fit exactly the same type of work that this man 
did at the time. 

THE COURT: All right. You are raising an issue then, in effect, 
I mean? | 

MR. NATHAN: I don't think that is a material issue because they 
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don't have to find a job which is the same as this one was. They just 
have to find one that is of equal rank and pay. As far as I am concerned 
if they have a job that is -- has nothing to do with legal clerks or any- 
thing, if it is of equal rank and pay it could fall -- bea man who stamps 
visas into passports so long as the pay and rank are equivalent. 

THE COURT: Would they not have to interview this man to see 
whether or not he has the qualifications ? | 

MR. NATHAN: It is awfully late to do that. They cannot now say 
we have interviewed, we don't care, we don't have a job as a legal clerk 
or anything that looks like him. They have not made any effort since 
1950 to even find him a job. | 

THE COURT: Have you had an opportunity to cross examine these 
people who made these affidavits ? | 

MR. NATHAN: Your Honor, if I had an opportunity, I don't think 
it makes the issue material that they do not have -- because all the 

10 affidavits raise is that they do not have a legal assistant job. They 
do say that they have a couple of legal assistant jobs but they don't say 
that they are filled by veterans or by seniority or anything else. I just 
think, Your Honor, that they have not, at this time -- it is their duty 
in position of their motion for summary judgment, they have not shown 
anything to this court‘which should prevent this court from granting this 
motion. : 

THE COURT: Let me ask you or interrupt you for a minute. I 
have not had a chance to read the whole file. Now, back somewhere in 
1954 there is a motion to dismiss granting the motion for summary judg- 
ment denied by Judge Curran. What was the nature of that motion ? 

MR. NATHAN: It was in effect the same motion on the law but at 
the time the law had not been bindingly decided, and I came to Judge 
Curran and asked him to put in the motion, in his order, the grounds 
for his decision and he didn't have to, he doesn't have to, and so it 
remains for this court to say what the grounds were, but it is my inter- 


pretation of the law that the denial of the motion for summary judgment 
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is not the law of the case. A motion for summary judgment can be made 
at any time before trial, and, therefore, the mere fact that the motion 
for summary judgment previously has been denied, does not bind this 

11 court to deny it today. 

THE COURT: This is the second time the motion is being 
presented? 

MR. NATHAN: This is the second time the motion is being 
presented for summary judgment. 

THE COURT: Based substantially on the same grounds? 

MR. NATHAN: Exactly the same legal grounds except that -- 
since there has been a binding decision which was not present before 
Judge Curran. 

THE COURT: I see. 

MR. NATHAN: A decision which is based on the same order and 
in all of that time the issue of mootness has not been raised either. The 
Department has not interviewed the Defendant. They have made no effort 
to find him a job or see whether there is a job to which he is qualified. 

Now, if the court said I want to hear evidence -- 

THE COURT: I was just asking -- 

MR, NATHAN: -- and we will have another six months or a year 
before that will be done and -- 

THE COURT: Now, wait a minute. Do you think you ought to 
have a trial on the merits on this case where you have an opportunity to 


cross-examine the witnesses if they are produced by the government or 


do you think this case should be decided either way on a motion for a 


summary judgment? 

MR. NATHAN: I urge this Court that the new issue of mootness 
is not raised sufficiently. There is not enough before this court on the 
affidavits. It is their duty if they want to dismiss this case as moot to 
show more than they have shown. They have had ample opportunity and 
I think this motion to dismiss should be denied. As far as the other 
grounds are concerned, of course, the law has been established and as 
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far as the ground of mootness are concerned because there has been no 


showing of mootness, there has been no fact submitted to this court that 


is admissible in evidence to sustain such a motion. | 

There is no amendment of the pleadings. I mean, the issue is no 
longer before the court. It had not been raised at the time and itis a 
new issue. Something being moot is something new that, of course, can 
be raised at any time, but it has not been raised sufficiently to require 
this court to grant a trial and hear testimony on this issue. 

THE COURT: You don't think it is necessary to do that ? 

MR. NATHAN: No. 

THE COURT: You take the position that there is no beseauane issue 
of material facts? The question is of law? 

MR. NATHAN: As far as it is presented by the affidavits and the 
motion. 

THE COURT: I think you took that position once, didn't you? 

MR. NATHAN: Yes. 

THE COURT: I believe you did. 

MR. NATHAN: I took it in this memorandum because I say these 
affidavits should be stricken. They do not show any evidence that it is 
material and relevant and, therefore, there is no issue of relevant and 
material facts presented. : 

THE COURT: I think I understand. 

MR. NATHAN: Thank you. 

THE COURT: You may proceed. 

MR. RHYNEDANCE: May it please the court, I am Harold D. 
Rhynedance, junior assistant, United States Attorney. 

Because of the importance of this case to the State Department we 
have people from the State Department associated with us and in this 
connection may I introduce Virginia Meakinson, Trial aorney in the 
Department of State. 

THE COURT: Glad to have you with us. 

MR. RHYNEDANCE: I think I understand more lly now from the 
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argument we have just heard as to the precise position of the plaintiff, 
and it is based, this motion to strike, actually it is based on a miscon- 
ception of just what the plaintiff might be entitled to if the facts were in 

14 his favor. The issue, as we see it, if I may put the cart before 
the horse, and allude to the motion, the cross-motion this morning, the 
issue as we see it is this: Is there in the State Department at this time 
a suitable position of like status and pay, not of equal rank and pay, but 
of like status and pay to that previously held by the plaintiff when he was 
employed by the Army? It is just that issue. 

THE COURT: You say that if there is one he should get it? 

MR. RHYNEDANCE: That isn't our position. Let's assume argu- 
endo that there was this transfer of function, that he was entitled to be 
transferred to the Department of State, if that question is reached, why, 
then we must look to see whether the matter is moot, because of this 
non-existence of a position in the Department of State for the Foreign 
Service. It is that issue as we see it. I do not want to prolong this 
argument on that point because I will come back to it on the other motion, 
but I do want to say so our position on the -- our opposition on the 
motion to strike will become clear. 

The Civil Service Commission itself, if they ordered by letter of 
July 1, 1952, they ordered this: That Feldman be restored retro- 
actively to duty in a full pay status and position of like status and pay in 
your Department -- referring to the Department of State. Iam reading 

15 at this moment from the -- actually the joint appendix in the Cas- 
man case with a copy of the same exhibit, exhibit A is found in the 
_ record of this case. It was addressed to both the Feldman situation and 
the Casman situations. 
The Veterans Preference Act does not require any more, assum- 


ing it would be applicable in this case. 

THE COURT: What is that? 

MR. RHYNEDANCE: Iam referring to Section 8 of the Veterans 
Preference Act, that is, 5 U. S. Code, Section 857, found in the 1952 
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supplement one, and it is of some length, I shall read it to Your Honor. 

"It shall be the authority and the duty of the Civil Service Commis- 
sion in all cases under the classified Civil Service to make and enforce 
appropriate rules and regulations to carry into effect the provisions, 
intent and purpose of this chapter and such executive orders that may 
be issued pursuant thereto and in furtherance thereof, provided, that 
any recommendation by the Civil Service Commission submitted to any 
federal agency on the basis of the appeal of any preference eligible em- 
ployee or such employee shall be complied with by such agency. yy 

So the Veterans Preference Act would require no more, assuming 
it is applicable here, that that letter that I just read to the court be com- 

16 plied with. It does not read in terms of a position of equal rank 

and pay. Of course, that could mean any kind of a position in a Depart- 
ment of State so long as it is a GS-9. It could mean an economist, a 
personnel officer or any such position as that. That is not the issue in 


this case. 


I think that would be valuable to keep that in mind in determining 


whether or not there is a genuine issue of facts present in this case. 

Bearing more directly on the matter directly at issue at this point, 
the motion to strike, our position is that each affidavit complies with 
Rule 56-E sufficiently, and for this reason: The authority and the 
responsibility is set forth adequately in these affidavits. : They are set 
out in the first couple of paragraphs. It mentions a delegation by the 
defendant himself and there is a statutory basis for that delegation which 
is subject to judicial notice. We have set that out in our memorandum. 

I don't think there is any serious question toe that point but it does 
bear on the competence of the persons who made out the affidavits. 

The issue as we Saw it, and it was raised by the plaintiff in his 
motion, is whether or not these affidavits were based on personal know- 

17 ledge. I think a reading of these affidavits will show that they are 

based on personal knowledge. Looking first at the Henderson affidavit, 
and, of course, that was the first one filed, it so states that it is based 
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on his personal knowledge of all types of appointments in the Department 
of State and the Foreign Service, and it certainly can be read compatibly 
with the authority set out there. He would have reason to know those 
appointments. We don't mean to say that he goes around and made a 
head count of everybody, but he has a record, official records, at his 
disposal. He knows from experience. We are dealing with a man that 
has had 42 years experience in the State Department before he retired 
and then became Deputy Under-Secretary of State, so it is evident from 
the affidavit itself. 

The Brown affidavit we think is indicated by its very language that 
he made a study of the specific sources there. Paragraph 4, that 
apparently is the paragraph on that affidavit that is complained of, must 
be read together with Paragraph 2. So when Mr. Brown states that he 
had another survey conducted, that can't just be interpreted loosely that 
he asked somebody to run around and decide the question for him. It 
must be read with Paragraph 2 which shows his duty to maintain super- 

18 vision over the whole classification system to approve what is 
finally determined, to ascertain for himself. 

Mr. Brown is more on the operating level rather than the policy 
level held by Mr. Henderson, at least that is my interpretation of it. 

So that he, when it attests to the facts and as the plaintiff conceded 


he doesn't especially contest those facts, they are based upon matters 


which are set forth in the affidavit which were clearly before him when 
he made the study and the affidavit, therefore, is sufficient to comply 
with Rule 56-E. | 

I don't think he has to go around and interview each person holding 
the job. 

THE COURT: I think I can save you some time, both sides. 

I feel that the affidavits comply with Rule 56-E of the Federal 
Rules of Civil Procedure and I am going to deny the motion to strike. 

Now, have you finished your argument? 

MR. RHYNEDANCE: I have finished, Your Honor. 
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THE COURT: I think that the Government's motion for summary 
judgment should be granted. : 

I am going to grant the Government's motion for summary judg- 

ment and deny the Plaintiff's motion for summary judgment. 

Prepare the appropriate order. 7 


MR. RHYNEDANCE: Thank you, Your Honor. 


OFFICIAL TRANSCRIPT 


Washington, D.C., April 22, 1959 
Before HONORABLE JOHN J. SIRICA, United States District 
Judge, Preliminary Matter. | 


Appearances: 
HANS A. NATHAN, Esq., for the Plaintiff. 
HAROLD D. RHYNEDANCE, Esq., for the Defendant. 


PROCEEDINGS 


THE COURT: I can rule on this without argument, Mr. Nathan. 
The court has read and considered the motion filed by the opposition to 
the form of the order, and motion requesting the court to enter findings 
of fact and conclusions of law. : 

The Court in this case sustained the motion for summary judgment 
filed on behalf of the Defendant. That is correct, isn't it? 

Rule 56 of Paragraph C of the Federal Rules of Civil Procedure 
provides as follows; under the heading summary judgment. 

The motion shall be served at least ten days before the time fixed 
for the hearing. The adverse party prior to the date of hearing may 
serve opposing affidavits. The judgment sought shall be rendered forth- 
with. If the pleadings, depositions and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any 
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material fact and that the moving party is entitled to a judgment as a 
matter of law. 

There is nothing in the rules that says a Federal Judge must give 
his reason for denying or granting a motion for summary judgment. 

The motion is denied. 

MR. NATHAN: In the'same case, Your Honor, we have another 
motion which the government has consented to. 

THE COURT: Let me dispose of the order first. Would you indi- 
cate on this that you have read the order. Iam going to grant the order. 

MR. NATHAN: Do you want to hear my objection? The objection 
to the form of the order is that after the word pleadings they have in- 
serted the word admissions, and I felt that it would be clearer -- I in- 
quired from Mr. Rhynedance what he meant and he said these are the 
admissions of the defendant that were made in pursuance to the request 
and, therefore, I would like to have the word of the defendant inserted 
there. 

MR. RHYNEDANCE: I would only say, sir, that admissions would 
mean, of course, what he refers to, but I don't think we need to define it 
any further than that because pleadings mean pleadings of both sides. 

MR. NATHAN: I want to make sure that there is no admission by 
the plaintiff and I would like the court, now that it has disposed of this, 


the words, dismissed as moot -- 
THE COURT: I don't have to give any reasons for my rulings. If 


I had to do that I would never get my work done. 

MR. NATHAN: Yes, Your Honor. Shall I put the word seen in 
there, Your Honor? 

THE COURT: Yes. 

MR. NATHAN: The government has consented to substitute Mr. 
Herter as defendant as being sworn in as one. 

THE COURT: Yes. 

THE DEPUTY CLERK: Bring the order to me, not the Motion 
Commissioner. 

MR. NATHAN: Yes. 


[Filed April 22, 1959] 
ORDER 


Upon consideration of plaintiff's Motion to Strike and defendant's 
opposition thereto, of defendant's Motion for Summary Judgment or, in 
the Alternative, to Dismiss, and of plaintiff's Opposition to Defendant's 
Motion for Summary Judgment or, in the Alternative, to Dismiss and 
Plaintiff's Cross-Motion for Summary Judgment, and the Court having 
considered the pleadings, affidavits and exhibits filed herein, and after 
argument by the parties in open court, and the Court having determined 
that the aforesaid motion to strike should be denied and that there is no 
genuine issue of material fact and defendant as a matter of law is en- 
titled to judgment herein, it is this 22nd day of April, 1959, 

ORDERED that plaintiff's Motion to Strike be and the same is 
hereby denied, and it is : 

FURTHER ORDERED that defendant's Motion for Summary Judg- 


ment be and the same is hereby granted and the complaint herein is dis- 


missed, and it is | 
FURTHER ORDERED that plaintiff's Motion for Summary Judg- 
ment be and the same hereby is denied. 


/s/ John J. Sirica 
JUDGE 


Submitted by: 


/s/ Harold D. Rhynedance, Jr. 
Assistant United States Attorney 


Attorney for Defendant. 


[Certificate of Service ] 


[Filed April 30, 1959] 
NOTICE OF APPEAL 


Notice is hereby given that HORACE J. FELDMAN, Plaintiff 
above named, hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from the Order and Final Judgment 
entered in this action on the 22nd day of April, 1959, dismissing the 


Complaint herein. 


DATED: April 30, 1959. 


HANS A. NATHAN 
and 
JOEL FISHER 


by /s/ Hans A. Nathan 
Attorneys for Plaintiff 
* * * 
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United States Attorney. 
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WALTER J. BONNER, 
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No. 15,174 
QUESTIONS PRESENTED 


_ In the opinion of the appellee, the following questions are 
presented: 
1. Does not the record disclose that the case is moot since, 

(a) there is no longer any Court in Germany to which 
the Secretary of State can appoint appellant? 

(b) there is no position of “like status and pay” in 
the Department of State, comparable to that of Clerk 
of Court, the position held by appellant in Ansbach, 
Germany? 

_ 2. Were not the affidavits of Messrs. Loy Henderson and 
_ Aaron Brown based on personal knowledge, and, therefore, in 
' compliance with F.R. Civil P. 56(e)? 


(a) Was not summary judgment properly granted 
since no genuine issue of material fact remained? 


3. Is it not true that the Veterans’ Preference Act was not 
_ applicable to Foreign Service positions in Germany? 
(a) Is it not true that the Foreign Service Act of 


1946 vested exclusive control over Foreign Service ap- 
pointments and removals in the President or the Secre- 
tary of State, not the Civil Service Commission? 

(b) Did not the Foreign Service Act of 1946 supersede 
the Veterans’ Preference Act with respect to positions 
in the Foreign Service? 

(c) In any event is it not true that the Veterans’ 
Preference Act was never intended to be applicable to 
positions in the Foreign Service? 

4. Assuming, arguendo, that the Veterans’ Preference Act 
was applicable to the Foreign Service, is it not true that no 
_ Violation of that Act resulted from appellee’s failure to appoint 
appellant to a position in the Office of the High Commissioner 
(HICOG) for Germany since, 


(a) there was no transfer of functions within the 
meaning of that term in Section 12 of the Veterans’ 
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Preference Act (5 U.S.C. § 861), from the Office of Mili- 
tary Government for Germany (OMGUS) to HICOG? 


5. Assuming, arguendo, the applicability of the Veterans’ 
Preference Act, and assuming further that a transfer of func- 
tions did take place, is it not true that appellant is entitled 
to a position only within the local commuting area, Ansbach, 
Germany, or at best within Germany itself? 


y: 

B. The Office of the United States High Commissioner for 
Germany (HICOG) and Appellant’s Separation from Service 
by the Army. 

C. Administrative and Judicial Proceedings Through 1954. 

D. The Termination of the Jurisdiction of Allied Courts. 

E. Judicial Proceedings To Date 

Statutes and Regulations Involved_ 


L. The Case Should Be Dismissed As Moot 
Il. Since The Affidavits Were In Compliance With Federal 
Rules Civil Procedure 56(E) There Remained No Genuine 


Til. The Veterans’ Preference Act Was Not Applicable To 
Foreign Service Positions In Germany 


A. The Foreign Service Act of 1946 Vested Exclusive 
Control Over Foreign Service Appointments and 
Removals In The Secretary Of State, Not the 
Civil Service Commission. 

B. The Foreign Service Act of 1946 Superseded The 
Veterans’ Preference Act with respect To Positions 
In The Foreign Service. 

C. The Veterans’ Preference Act was Never Intended 
To Be Applicable To Positions In The Foreign 
Service. 
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Ginited States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA. CIRCUIT 


No. 15,174 


Horace J. FELDMAN, APPELLANT 
v. 


CuristTiaAN A. HERTER, APPELLEE 


: APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE? 


| A. Occupation of Germany: Establishment of military government, appel- 
lant’s employment by the Army and his assignment to the Office of Mili- 
tary Government for Germany 


As Allied troops entered Germany the field commanders of 
the allied forces, under the Supreme Commander, General 
_ Eisenhower, established a Military Government in each town 
| that was overrun. After hostilities ceased, the local Military 
| Governments in the American area of control were consoli- 
dated by the Department of the Army under the Office of 

Military Government for Germany (OMGUS). OMGUS, in 
turn, continued to exercise and directly administer the func- 
tions of Military Government. ‘Military Government Courts, 


2'The facts relating to the general development of the court system in 
Germany, just prior and. subsequent to. World. War II, are taken in some 
measure from the opinion and appendix to the opinion of the Supreme Court 

' of the United States in Madsen v. Kinsella, 343 U.S. 341, 356 (1952). 


(1) 
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in the nature of military commissions, were established and 
operated by OMGUS. 

In February, 1949, appellant was an employee of the Depart- 
ment of the Army, stationed in Oberscreel, Germany, and oc- 
cupying a position known as “Investigator (CAF-O)” (J.A. 
74). On February 20, 1949, as a result of an “Inter-Agency 
Transfer”, appellant was sent to Ansbach, Germany, and com- 
menced duty as a “Legal Assistant (CAF-9)”? (J.-A. 74). A 
position description applicable to such position, however, de- 
scribed his duties and responsibilities as those of Clerk of Court 
for the OMGUS District Court at Ansbach (J.A. 77-78): 


- As Clerk of Court for the District Court, receives and 
| files all court instruments, documents and papers, and 
maintains adequate files therefor. Dockets all cases 
and records all orders, judgments and actions of the 
Court. Receives and accounts for all filing fees and 
_ other official money coming into his hands. Issues and 
signs all summons, subpoenas, and other process in the 
name of the Court. 


* * * * * 


_* * * Prepares and dispatches Correspondence and no- 

| tices and contacts attorneys to aid in the expeditious 

- and orderly transaction of Court business including the 

- making of arrangements for Court facilities at the place 
and time trials are scheduled. 


* + * * * 


_** * hemust * * * set cases for trial, arrange for the 
- appearance of witnesses, and in general remove all 
| administrative burdens possible from the judge. 

The clerk will prepare and process, judgments and 
' orders of the court under the Court’s supervision. 


+ * * * od 


(Clerks of the Court) are called upon to prepare Court 
orders, decrees, writs, and other legal instruments. 


*¥xcepted appointment, Grade GS-9 (J.A. 5, 28-29). 
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They issue subpoenas for witnesses and subpoenas duces 
tecum. 


* * * * * 


In addition to the above duties the Clerk of the Court 
must act as marshal and as a custodian for the court 
property. In these latter capacities he will be respon- 
sibile for obtaining the equipment for the courtroom, 
for securing all property used by the court or its mem- 
bers. He must open and close each session of the court 
and must maintain order and decorum in the court- 
room. * * * He must notify all concerned of impend- 
ing sessions of the court and insure that all concerned 
are present. He serves papers, orders, and other court 
documents. Arranges for appearance of all witnesses 
who are held in restraint, and other witness if directed 
to do so. 


| The peak civilian employment under OMGUS reached 
about 5,000 in number (J.A. 41). By June, 1949, however, 
the civilian staff had been reduced to approximately 2,000 
‘employees (J.A. 42). At this time, appellant still remained 
-employed in the position just described. On June 6, 1949, 


Executive Order 10062 (3 C.F.R. 116, 1949 Ed.) was issued by 
the President, creating the position of United States High 
Commissioner for Germany. 


B. The Office of the United States High Commissioner for Germany 
CHICOG) and appellant’s separation from service by the Army 


On May 12, 1949, after agreement among foreign ministers 
of the United States, United Kingdom, and France, an Occu- 
pation Statute for the Western Zone of Germany was pro- 
- mulgated by the Occupation powers providing for the termi- 
- nation of the Military Government in Germany and defining 
anew the relations between Germany and the occupation au- 
thorities (Appendix 34).* Thereafter, as stated above, the 
2 The term Appendix is used, as distinguished from the abbreviation J.A. 
| {Joint Appendix), in reference to the appendix to appellee's brief, infra, 
which contains numerous statutes and regulations referred to throughout 
appellee’s brief. 
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President of the United States issued Executive Order 10062, 
establishing the position of United States High Commissioner 
for Germany, providing that such position should be Chief of 
Mission, Class 1, in accordance with the provision of the 
Foreign Service Act of 1946 (Appendix 39). The High Com- 
missioner was to be the supreme United States authority in 
Germany, and was given authority under the immediate su- 
pervision of the Secretary of State to exercise all of the govern- 
mental functions of the United States in Germany other than 
the command of troops, including “* * * the exercise of ap- 
propriate functions of a Chief of Mission within the meaning 
of the Foreign Service Act of 1946” (Appendix 40). On June 
16, 1949, the representatives of the United States, United 
Kingdom and France proclaimed a Charter of the Allied High 
Commission for Germany, providing for the establishment of 
the Allied High Commission for Germany as the Supreme 
Allied authority in Germany (Appendix 41). The charter 
specifically reserved to the individual occupying powers, znter 
alia, the administration of justice in cases falling within the 
jurisdiction of the Allied courts (Appendix 48). 

On September 21, 1949, the Occupation Statute became ef- 
fective, the newly established German Federal Government 
began functioning, and the Allied High Commission was es- 
tablished and assumed its functions. Thereupon, Military 
Government as such ceased to function in Western Germany, 
including the United States Zone, and the liquidation of 
OMGUS was accelerated. The Office of the United States 
High Commissioner for Germany, was established as the United 
States element of the Allied High Commission.‘ 


- *%he latter was a tripartite body which, effecting its decision by major- 
ity vote, exercised minimum controls throughout the United States, Brit- 
ish:and French Zones of Occupation (Appendix 41). It functioned in the 
fields specified by the new Occupation Statute and dealt primarily with 
?he’ Government of the Federal Republic of Germany. In administer- 
ing Military. Government, OMGUS had authority in the United States 
Zone alone and in fields unlimited by any Occupation Statute or analogous 
document. OMGUS, furthermore, dealt not with central German gov- 
ernment but with individual “state” governments within the former Ger- 
man” Reich.‘ Indeed, there had been no central government in Germany 
during the entire period that OMGUS was functioning. : 4 
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| Thus, the military character of the occupation government 
under the Department of the Army was entirely supplanted 
by civilian control under the Department of State. Empha- 
sizing the essentially diplomatic nature of HICOG, person- 
nel to staff this new office were appointed as Foreign Service 
Reserve Officers or Foreign Service Staff Officers and em- 
ployees, and such regular Foreign Service Officers as were 
available. OMGUS, on the other hand, had been staffed by 
military personnel and civil service employees. Persons whom 
the Army deemed qualified to perform services under military 
government in a territory occupied by conquest were, of course, 
not all deemed qualified by the Secretary of State to perform 
functions in Germany after the military occupation terminated 
and the German Government became sovereign in most 
respects. 
There was no automatic transfer of personnel or functions 
to HICOG, although preference in consideration for employ- 
ment was given to OMGUS employees as a matter of policy— 
largely in view of the considerable savings to the United States 
Government in the form of expenses for travel and shipment 
of personal effects (J.A. 42). Nonetheless, all applications for 
‘HICOG positions were screened pursuant to an announcement 
‘of the HICOG provisional office of administration (staffed by 
a State Department team), dated July 26, 1949, which provided 
information regarding the availability of employment in the 
‘Foreign Service (J.A. 42). Such applications were screened to 
‘determine, first, the applicant’s qualifications for service in 
HICOG;; second, the availability of a suitable position; and 
‘third, his security status (J.A. 42). On October 16, 1949, ap- 
proximately 1,500 former OMGUS employees, together with a 
lesser number from the United States Air Forces, Europe 
(USAFE) and the United States Army Forces, Europe 
(EUCOM), were given limited appointments as Foreign Serv- 
‘ice Reserve or Foreign Service Staff Corps officers or employ- 
ees, as appropriate (J.A. 42-43). 
| Pyrsuant to an agreement concluded between the United 
‘States and its Allies and to orders of the High Commissioner, 
the HICOG court system was established September 21, 1949 
| (2US.T. 691). The HICOG courts differed in several notable 
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respects from the OMGUS courts, although the former by 
their terms of reference were empowered to exercise jurisdic- 
tion in some of the same fields and matters as had the latter 
courts. 

Just prior thereto, on August 13, 1949, OMGUS promulgated 
General Order No. 38 placing OMGUS in liquidation status 
effective August 15, 1949 (J.A. 43). On November 4, 1949, 
the OMGUS Liquidation Office of the Department of the Army 
addressed a letter to appellant at Ansbach, informing him, in 
part (J.A.43; seealso J.A.75): 


In accordance with the provisions of OMGUS order 
No. 38 dated 13 August 1949, as provided for in Execu- 
tive Order 10062, the Office of Military Government for 
Germany (U.S.) has been declared liquidated as of 15 
August 1949. Therefore, in accordance with Civil Serv- 
ice Commission and Department of the Army Regula- 
tions, you are notified that your active duty will be 
terminated 4 December 1949, 30 days from the date of 
this letter * * *. 


On November 18, 1949, another letter was sent to appellant 
at Ansbach, by “Headquarters, Frankfurt Military Post, 


OMGUS Liquidation Office, APO 757, U.S. Army,” this time 
in answer to a letter of appellant (J.A. 81-82), dated Novem- 
ber 7, 1949, addressed to the “Grievance Committee, OMGUS 
Liquidation Office” (J.A. 81-82). The letter of November 
18th, read, in part (J.A. 82-83): 


2. You are informed that, since the Office of Military 
Government (U.S.) in Germany was declared in a state 
of liquidation, effective 15 August 1949, by OMGUS 
General Order No. 38, dated 13 August 1949, all posi- 
tions in that organization are being abolished and every 
incumbent who was not nominated for a position with 
the Office of the High Commissioner, has been given a 
Termination Notice. 

3. Positions which have been set up within the Office 
of the High Commissioner are outside the jurisdiction 
of the headquarters. All applicants for positions with 
HICOG have the status of new employees and no con- 
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tinuing job rights exist between OMGUS positions 
which have been superseded by similar positions within 
the Office of the High Commissioner. You are there- 
fore advised that no basis for a grievance exists within 
the Office of Military Government. 

4. You are further advised, that should you feel that 
you have a basis for complaint on the grounds of dis- 
crimination, that the proper office in which to lodge 
such complaint is the Office of the High Commis- 
sioner * * *, 


C. Administrative and judicial proceedings through 1954 


On October 27, 1950, the Department of State was notified 
by the Civil Service Commission, that counsel for appellant 
_ had submitted a brief in connection with a reduction in force 
_ appeal on behalf of appellant, contending that there had been 
& transfer of functions under Section 12 of the Veterans’ Pref- 
_ erence Act (5 U.S.C. § 861°) (J.A. 45). The Department of 
_ State advised the Commission on November 15, 1950, that in 
the Department’s opinion (J.A. 45): 


* * * there was no transfer of functions from the De- 
partment of the Army to the Foreign Service of the 
Department of State. Accordingly, appointments to 
the staff of the Office of the United States High Com- 
missioner for Germany are made under the statutory 
authority of the Secretary of State to appoint Foreign 
Service personnel as set forth in the Foreign Service Act 
of 1946 (Public Law 724, 79th Congress). 


On October 5, 1951, the Civil Service Commission informed 
the Department of State that it had determined that none of 
appellant’s retention rights had been violated in effecting his 

Separation (J.A. 47). Some five months later, however, on 
March 12, 1952, another hearing was conducted before the 
Commission, although the Department of State was not in- 
formed regarding it (J.A. 47-48), and, therefore, was not a 
party to such hearing (J.A. 48). On July 1, 1952, the Depart- 
ment of State was informed by the Commission that the case 


* Appendix 73. 


8 


had been reopened, and that upon further consideration the 
Commission had reversed its previous decision and now held 
that there had been a transfer of functions within the mean- 
ing of Section 12 of the Veterans’ Preference Act (J.A. 5, 47— 
48). The Secretary of State was, therefore, directed to 
“restore” appellant “to active duty retroactively * * *in @ 
position of like status and pay in your Department” to that 
from. which he was “improperly separated in the Department 
of the Army” (J.A. 6, 48). 

The Department of State requested additional time to study 
the recommendation, and the Commission was duly notified on 
several occasions that the Department was assembling the 
files in the case and would make a decision as soon as possible 
(J.A. 48). On December 22, 1952, the Commission was ad- 
vised by the Department that in the opinion of the latter, the 
Commission was without authority to require that appellant 
be given an appointment in the Foreign Service of the United 
States (J.A. 49). Since there was a material difference of 
opinion between the Commission and the Department of State 
as to whether or not the Veterans’ Preference Act applied to 
the Foreign Service, the Department submitted the question to 
the Attorney-General for opinion (J.A. 49) on May 12, 1953. 
Hight days prior thereto, on May 4th, the Civil Service Com- 
mission wrote the Department that, after further study, it had 
concluded that Section 12 of the Veterans’ Preference Act was 
applicable, and that the Commission (J.A. 7-9, 50) : 

_ # ® * be advised not later than fifteen days from the 
date of this letter of the date that (Mr.) Feldman (was) 
restored to duty in the Department of State.* 


On May 19, 1953, the Department informed the Commission 
that it had placed the matter before the Attorney General and 
that, “(u)ntil receipt of the Attorney General’s opinion as to 
the applicability of Section 12 of said Act, the Department 
will hold in abeyance final action in the case of Mr. Feldman” 
(J.A. 50). 


“me Commission was aware at the time of its letter of May 4th that 
the Department of State “would be unable to consider the Feldman case 
forther until the Attorney General had rendered an opinion on the Veterans’ 
Preference Act * * *” (J.A. 50). 
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A Complaint was filed by appellant in the District Court on 
September 18,-1953 (J.A.1).’? On October 19, 1953, appellant 
: filed a motion for summary judgment (J.A. 10). The motion 

was denied on February 24, 1954 (J.A. 14). 


D. The termination of the jurisdiction of allied courts 


The termination of the Allied occupation of Western Ger- 
many and the abolition of the Allied High Commission 
occurred on May 5, 1955, upon the entry into force of the 
so-called Bonn Agreements of 1952 as amended by the Paris 
Protocol of 1954. T-.I.A.S. 3425,* 6 U.S.T. 4117, 5599. These 
agreements restored to the Federal Republic of Germany the 
full authority of a sovereign state over its internal and external 
affairs. The Convention on the Settlement of Matters Arising 
Out of the War and the Occupation between the Government 
. of the United States, the United Kingdom, France, and the 
Federal Republic of Germany (T.I.A.S. 3425, p. 1536, 6 U.S.T. 
| 5415) which entered into force on that date, provided for the 

termination of Allied courts in Germany. Article 4, Chapter 1 
' of that convention provides in pertinent part as follows 
(T.I.AS. 3425, at pp. 1538-39) : 


1. No Tribunals shall be maintained by the Three 
Powers in the Federal Territory except as specifically 
provided in the present Convention or except Tribunals 
exercising jurisdiction as contemplated in the Conven- 
tion on Relations between the Three Powers and the 
Federal Republic of Germany or any of the related 
Conventions. 

_ 2. For the transitional period referred to in para- 
graph 3 of this Article, the United States Court and 
Court of Appeals of the Allied High Commission for 


| "The Attorney-General thereupon advised the Department in a letter 
dated October 1, 1953, that since the suit filed by appellant seemed to in- 
' volve the application of Section 12 of the Veterans’ Preference Act to the 

‘Foreign Service, and since the question would probably be judicially deter- 


| -mained in that litigation, he felt he must adhere to the settled practice of 
| . bis predecessors not to pass upon a question which was the subject of a 
pending suit. 

*Treaties and other International Acts Series, Department of State, 
printed by the United States Government Printing Office. 
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Germany, established by Law No. 20 of the United 
States High Commissioner, the Courts of the Allied 
High Commission for Germany, British Zone, estab- 
lished by Military Government Ordinance No. 68 
(amended 2) and Ordinances No. 222 and 244 of the 
United Kingdom High Commissioner and the French 
Tribunals of the Allied High Commission for Germany, 
regulated by Ordinance No. 242 of the French High 
Commissioner, may continue to exercise jurisdiction un- 
der legislation of the Allied High Commission and of 
the High Commissioners to the extent necessary : 

(a) to conclude any business before them into 
force of the present Convention ; 

(b) to make a decision in any criminal or non- 
criminal proceedings, other than criminal pro- 
ceedings against a German national (within the 
meaning of German law), based on an act or omis- 
sion which occurred before the date of entry into 
force of the present Convention and which was not 
immediately prior to that date subject to the juris- 
diction of the German Courts. If such proceed- 
ings are instituted within ninety days after the 
entry into force of the present Convention; 

and shall continue to apply the applicable law in force 
immediately prior to the entry into force of the present 
Convention. The Federal Republic undertakes that at 
the request of any one of the Three Powers investiga- 
tions will be made by the appropriate German author- 
ities regarding alleged violations by German nationals 
(within the meaning of German law) of legislation of 
the Occupation Authorities, and that criminal proceed- 
ings will be instituted where the investigations show 
such proceedings to be warranted. 

3. The jurisdiction referred to in paragraph 2 of this 
Article shall, however, terminate ten months after the 
date of entry into force of the present Convention in the 
case of appellate tribunals, and six months after that 
date in the case of other tribunals, except that. such 
tribunals may complete proceedings pending on such 
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termination dates where this appears advisable in view 
of the status of the proceedings and of the interests of 
the persons concerned. With a view to completing all 
matters falling within their jurisdiction, insofar as pos- 
sible, within the prescribed periods, the courts referred 
to in paragraph 2 of this Article may transfer any pro- 
ceedings pending before them to competent German 
courts whenever the status of the proceedings and the 
interests of the persons concerned shall permit. In par- 
ticular, the tribunals shall consider the possibility of 
such transfer in all criminal proceedings pending on the 
entry into force of the present Convention in which a 
German national (within the meaning of German law) 
is a defendant. The German court to which such trans- 
fer is made shall apply the applicable substantive law 
referred to in paragraph 2 of this Article. 


Since the transitional period referred to in paragraph 2 and 3 
| of Article 4, Chapter 1, has long since expired, the jurisdiction 
: of all Allied courts in Germany has terminated. Accordingly, 
' there is no longer any position of clerk of any court, including 
i any of the international courts, tribunals, or quasi-judicial 


' commissions as are now functioning in Germany, to which the 
Secretary of State can appoint anyone. (See also, J.A. 56.) 


E. Judicial proceedings to date 


On January 16, 1959, appellee filed his motion for summary 
judgment or, in the alternative to dismiss (J.A. 32), accompa- 
, nied, inter alia, by the affidavit of Loy W. Henderson, Deputy, 
| Under Secretary of State for Administration (J.A. 54). Op- 
i position to appellee’s motion was filed by appellant on March 
11, 1959, as well as a cross-motion for summary judgment 
(J.A. 79). On April 7, 1959, appellee filed a supplement to his 
' motion of January 16th, consisting of an affidavit of Aaron S. 

“Brown, Deputy Assistant Secretary of State for Personnel 
_ (J.A. 83-84). Appellant subsequently filed a motion to strike 
both affidavits on the ground that they failed to comply with 
Rule 56(e), F.R. Civil Procedure (J.A. 94). On April 17, 
'- 1959, the motion was denied (J.A. 104). On that same date, 
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appellee’s motion for summary judgment was granted, and 
appellant’s cross-motion denied (J.A. 105). The Order of the 
District Court was filed April 22, 1959. This appeal followed 
(J.A. 108). 


STATUTES AND REGULATIONS INVOLVED 


The pertinent statutes and regulations are set forth in an 
Appendix to this brief, znfra. 


SUMMARY OF ARGUMENT 


As a. result of the entry into force on May 5, 1955, of the so- 
called Bonn Agreements of 1952 as amended by the Paris Pro- 
tocol of 1954, the Federal Republic of Germany was accorded 
the full authority of a sovereign state. On that same date in 
1955, the Convention on the Settlement of Matters Arising 
Out of the War and the Occupation between the Governments 
of the United States, the United Kingdom, France, and the 
Federal Republic of Germany, came into force, and provided 
for the termination of Allied courtsin Germany. Accordingly, 
the jurisdiction of all Allied courts (other than courts-martial) 
established by the United States in Germany has terminated, 
and there is no longer any position of clerk of court, including 
any of the international courts, tribunals, or quasi-judicial 
commissions now functioning in Germany, to which the Sec- 
retary of State can appoint anyone. 

It is no less clear from the affidavits of Messrs. Loy Hender- 
son, Deputy Under Secretary of State for Administration, and 
Aaron Brown, Deputy Assistant Secretary of State for Person- 
nel, that there is no position of like status and pay in the De- 
partment of State, comparable to the position of clerk of court, 
held by appellant under OMCUS, in Ansbach, Germany. 

The affidavits of both Messrs. Henderson and Brown were 
based on personal knowledge and were uncontroverted by ap- 
pellant. Under the circumstances, no genuine issue of mate- 
rial fact remained, and summary judgment was EOD 
granted to appellee. 

The Veterans’ Preference Act was not applicable to Foreign 
Service positions in Germany. The Foreign Service Act-of 
1946 vested exclusive control over Foreign Service appoint- 
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ments and removals in the President or the Secretary of State 
and not the Civil Service Commission. A study of the Foreign 
Service Act makes it clear that the whole tenor of the Act was 
to give the Secretary of State and special boards created by or 
pursuant to the Foreign Service Act exclusive control over 
matters of selection, retention, promotion, and separation of 
Foreign Service personnel. In addition, a study of both Acts 
makes it clear that the Foreign Service Act of 1946 super- 
seded the Veterans’ Preference Act of 1944, which Acts are in 
their various sections, in plain conflict with each other. Fur- 
ther, the Foreign Service is never once referred to in the Legis- 
lative History of the Veterans’ Preference Act. Congress, 
therefore, must not have contemplated that the Act would 
make significant change in the administration of the Foreign 
Service. Had Congress so intended, it is presumed that Con- 
gress would have expressed its intent in clear language. The 
Veterans’ Preference Act was simply never intended to be ap- 
plicable to positions in the Foreign Service. 

Assuming, arguendo, that the Veterans’ Preference Act is 
applicable to the Foreign Service, appellee did not violate that 
Act in failing to appoint appellant to a position in HICOG, 
since there was no transfer of functions from OMGUS to 
HICOG within the meaning of Section 12 of that Act. 
OMGUS, functionally, administered Military Government in 
the United States Zone of control only. It dealt with Ger- 
“man state governments, and not with any German central gov- 
ernment. On the other hand, HICOG was a new organiza- 
tion; the United States element of a tripartite body, which 
effecting its decisions by majority vote, exercised minimum 
controls through the three zones of occupation of Western 
forces. The Allied High Commission and HICOG functioned 
‘in fields specified by the new Occupation Statute, and dealt 
primarily with the Federal Republic of Germany. When a 
-statute talks about transfer of functions it looks to the broad 
substantive functions of the former as compared with the new 
-agency. HICOG’s function as-compared with OMGUS was 
entirely new. Thus, it is clear no transfer of functions took 
place within Section 12 of the Veterans’ Act and appellee did 
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not violate the Act in failing to appoint appellant to a position 
in HICOG. 

Assuming, arguendo, that the Veterans’ Preference Act is 
applicable to the Foreign Service, and assuming further that 
there was a transfer of functions from OMGUS to HICOG, 
appellant is entitled to a position only within the local com- 
muting area, Ansbach, Germany, or at best, within some part 
of Germany. 

ARGUMENT 
IL. The case should be dismissed as moot 


As set forth in the Counterstatement, the end of the Allied 
occupation of Western Germany and the abolishment of the 
Allied High Commission occurred on May 5, 1955, upon the 
entry into effect of the Bonn Agreements of 1952 as amended 
by the Paris Protocol of 1954. The Convention on the Settle- 
ment of Matters Arising Out of the War and the Occupation 
between the Government of the United States, the United 
Kingdom, France, and the Federal Republic of Germany 
(T.LAS. 3425, p. 1536, 6 U.S.T. 5415), which entered into 
force on the aforesaid date, provided for the termination of 
Allied courts in Germany. As shown in the Counterstate- 
ment, ‘Article 4, Chapter 1 of that Convention clearly demon- 
strates that the transitional period of transfer of control from 
Allied 'to German Courts has long since expired, and the juris- 
diction of all Allied Courts in Germany is terminated. Ac- 
cordingly, there is no longer any position of clerk of any court 
now functioning in Germany to which the Secretary of State 
can appoint anyone. It is made additionally clear from the 
affidavit of Mr. Loy W. Henderson, Deputy Under Secretary 
of State for Administration (J.A. 54-56), that— 


* * * there is no position in the Department of 
State or in any agency or branch of the Government 
‘of the United States under the supervision, control, or 
‘direction of the Secretary of State which is of like 
‘status and pay to the position of Legal Assistant, Clerk 
‘of Court, which Plaintiff (appellant) formerly occupied 
in the Department of the Army. 
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There is no position of Clerk of Court, including any 
of the international courts, tribunals, or quasi-judicial 
commissions presently functioning in Germany, to which 
the Secretary of State can appoint the (appellant). 

Two of the documents examined by Mr. Henderson, in this 
. regard, are copies of Military Government Ordinance No. 31, 
| which established the OMGUS court system, (J.A. 56-73) and 
the official Position Description applicable to plaintiff’s last 
, employment in OMGUS by the Army (J.A. 77) set forth ear- 
lier in some detail in the Counterstatement. Paragraph 18 of 
article 3 of the Ordinance provides, among other things, for a 
: Clerk for each District Court, with authority similar to that 
vested in clerks of most courts in this country (J.-A. 62). The 
' Position Description applicable to the position of Legal As- 
: sistant, the position occupied by plaintiff, further describes in 
some detail the incumbent’s duties and responsibilities as being 
those of Clerk of the District Court. It seems indisputably 
clear, therefore, from a reading of both the Ordinance and the 
' Position Description that plaintiff’s duties as Legal Assistant 
were wholly unlike those encompassed in the various attorney 
positions usually found in the executive departments and agen- 
. cies of the Government. Surely it may not be successfully 
’ contended that the position of Legal Assistant was comparable 
in any real sense to such positions as Attorney-Advisor, Gen- 
: eral Attorney, or Trial Attorney as are found generally in the 
Executive Branch of the Government. 

i It is no less clear, from the affidavit of Mr. Aaron S. Brown, 
| Deputy Assistant Secretary of State for Personnel, there is no 
position of like status and pay in the Department of State com- 
parable to the position held by appellant when employed by 
the Department of the Army, in Germany (J.A. 84-89). As 
stated by Mr. Brown (J.A. 88): 


In the Department of State there are at present only 
two positions in the GS 986-0 Series, the series to which 
Plaintiff’s (appellant’s) CAF-680-9 position was con- 
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verted following the enactment of the Classification Act 
of 1949, and both of these positions are Grade 5.° 


The decision of this Court in Burrell v. Martin, 98 U.S. App. 
D.C. 33, 232 F. 2d 33 (1955) considered the problem of moot- 
ness on appeal in a suit similar to the instant case. Under 
the facts in that case, this Court rejected the claim of mootness 
on two grounds: First, because an adjudication of the invalid- 
ity of the discharge “may have a material bearing on the con- 
troversy over reinstatement which is still extant,” and 
secondly, because such an adjudication may also have a “prac- 
tical effect on appellant’s right to collect back pay for the 
period of her illegal discharge”. With respect to this second 
consideration the Court explained: 

Under the Tucker Act (62 Stat. 933 (1948), as 
amended 28 US.C. § 1346(d) (1952), of course, only the 
Court of Claims has jurisdiction to determine the merits 
of appellant’s monetary claim. But we recognized in 
‘Almour v. Pace (90 U.S. App. D.C. 63, 66, 193 F. 2d 
699, 701 (1951)) that “the District Court can properly 
declare individual rights, even though the plaintiff also 
possesses and is seeking to advance a monetary claim,” 


where, as here, the plaintiff has “requested an order 
which would affect his status or establish his rights as 
to the future vis-a-vis some governmental agency.” 


In the instant case there is no extant controversy over re- 
instatement or restoration, and a decision by this Court could 
not establish appellee’s rights “as to future vis-a-vis some gov- 
ernmental agency”. The reasons, as pointed out previously, are 
that no court exists to which appellant could be appointed since 
the according of full sovereign rights to the Federal Republic 
of Germany, and, in addition, there are no positions of like 
status and pay under the control of the Secretary of State, 


>the positions are that of “Law Clerk”, one of which is used as a train- 
ing position for a recent law school graduate awaiting admission to the bar 
(TA. $8). The second is that of a member of the staff of the Assistant 
Legal Adviser for Treaty Affairs. This “Law Clerk” conducts research on 
problems to “treaties and other international agreements to 
which the United States is not a party * * *” This “Law Clerk” is not 
required to be a member of the bar (J.A. 88-89). 


17 


comparable to that held by appellant while a Clerk of Court 
in Germany. It is clear under these circumstances that the 
only possible claim appellant may advance is monetary. As 
this Court unmistakably recognized in the Burrell case, such 
claims are exclusively within the jurisdiction of the Court of 
Claims where, as in this case, no question as to the future status 
: of the claimant vis-a-vis some governmental agency is involved. 
From the foregoing, it has been plainly demonstrated that 
; the Department of State has no positions in any way com- 
: parable to that previously held by appellant to which the De- 
partment could appoint appellant if it so desired, or even if it 
_ could be assumed, arguendo, that appellant would be entitled 
to such comparable position, if it in fact existed. Since such 
position does not exist, the relief sought by appellant is simply 
_ unavailable, and the case should be dismissed as moot. : 


_ IL Since the affidavits were in compliance with Federal Rules 
Civil Procedure 56(E) there remained no genuine issue of 
material fact 


Appellant contends (Br. 20) that “there clearly appears 
| from the Record the existence of a triable issue of fact as to 
| whether there is indeed no position of like status and pay avail- 
able to the Defendant for which Plaintiff is qualified”. This 
contention is based solely on the proposition that the affidavits 
- of Messrs. Henderson and Brown, which quite clearly negate 
: the existence of such a position, are not in compliance with the 
' requirements of Federal Rules of Civil Procedure 56(E) (Ap- 
: pendix 81).. Appellant indeed appears. to concede, that if 
: such affidavits were admissible, he has failed to controvert any 

facts contained therein (Br. 23). Asa result, if the affidavits 
_ were in compliance with the Rule, as appellee shall demon- 
_ strate, and therefore, properly admitted, no genuine issue of 
material factremained. (See J.A.98, 101, 104).” 


* It is also of interest-to note, that some two months after the filing in the 

District Court of Mr. Henderson’s affidavit as part of appellee’s motion for 

| Summary judgment, appellant, in his joint opposition to appellee’s motion 

| for Summary judgment and cross motion for summary judgment, expressly 

| acknowledged that “there concededly is no genuine issue of material 
fact * * *” (J.A. 79). 
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The affidavit of Mr. Henderson recites unequivocably that 
it is based on his “knoweldge of all types of appointments to 
positions in the Department and the Foreign Service,” in the 
exercise of the functions of his office (J-A. 55). The only rea- 
sonable interpretation of Mr. Henderson’s words, “I have 
knowledge” (J.A. 55), is that the knowledge is personal. No- 
where does the affidavit contain any language that what is 
being sworn to is based on information and belief, rather than 
personal knowledge. 

The affidavit of Mr. Brown points out quite clearly, that he 
is the person “responsible for developing and executing general 
personnel policies and programs, including the classification 
of positions in the Department of State and also in the Foreign 
Service of the United States” (J.A. 84). In that capacity, he 
is the person “responsible for administering in the Department 
of State the Federal Classification Plan established by the 
Classification Act of 1949 * * * which involves the classifica- 
tion of positions, subject to the Act, to appropriate grades, 
series and classes as determined by the level of difficulty, re- 
sponsibility and qualification requirements of the work” (J.A. 
84). In addition, a survey was conducted at this official’s 
request, and the results personally examined by him (J.A. 85). 

It is submitted that the affidavits of two more responsible 
officials, regarding the existence of a position of like status and 
pay in the Department of State, comparable to that held by 
appellant abroad, cannot be imagined. It is further submitted 
that such affidavits were plainly based on what can only be 
referred to as the personal knowledge of both men. As was 
stated by the court in Kantarof v. Orsecki, 102 F. Supp. 196 
(D.C.S.D.N-Y. 1952): 


The moving affidavits made by officials of the town, 
moreover, shown affirmatively that the sidewalk was, in 
fact, neither constructed nor maintained by the town, 
' and also that no notice of the defect complained of was 
' ever received. The plaintiff has not controverted these 
facts In the circumstances these statements by 
responsible public officers must be accepted as estab- 
lished 2s + ae a 
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In the instant case, as pointed out previously, the facts in 
the affidavits of Messrs. Henderson and Brown are not contro- 
: verted by appellant. Under the circumstances, the affidavits 
being based on personal knowledge, appellant’s motion to 
strike was properly denied. And, since the affidavits were not 
controverted, and were properly admitted, appellant’s conten- 
| tion that there remained a “triable issue of fact as to 
| whether * * * no position of like status and pay (was) avail- 
able” (Br. 20), must fall. Lawson v. American Motorists In- 
_ surance Corporation, 217 F. 2d 724, 726-27 (5 Cir. 1954); 
Preveden v. Croation Fraternal Union of America, 120 F. Supp. 
: 33, 35 (D.C_W.D. Pa. 1954); Cf. Lewis v. Quality Coal Cor- 
poration, 243 F. 2d 769, 772 (7 Cir. 1957), cert. denied, 355 
US. 882 (1957). 


Ill. The Veterans’ Preference Act was not applicable to 
Foreign Service positions in Germany 


As was pointed out in the counterstatement of the case, all 
_ positions under HICOG were under the Foreign Service and 
_were staffed by Foreign Service Personnel. It is appellee’s 
, contention that the Foreign Service Act of 1946 was intended 


to be the exclusive statutory authority for the appointment and 
_ removal of employees to such positions, and accordingly that 
_ the Veterans’ Preference Act was entirely inapplicable. 


: A. The Foreign Service Act of 1946 vested exclusive control over Foreign 
Service appointments and removals in the President or ¢he Secretary of 
State, not the Civil Service Commission = 


The Foreign Service Act of 1946 provided the sideatars 
| authority for a complete reorganization and overhaul of the 
_ Foreign Service. In the words of Congressman Vorys, a mem- 
_ ber of the House Committee on Foreign Affairs which consid- 
ered the bill, spoken in floor debate: “The bill is a reorganiza- 

tion of the Foreign Service, which is practically a separate 
branch of the Government * * *. It makes the Foreign Serv- 

ice hard to get in, and hard to stay in.” 92 Cong. Rec. 9589. 
™ Provisions of the Foreign Service Act and the Veterans’ Preference Act 


| will be found at pages 53 to 68 and 68 to 80 respectively in the Appendix, 
infra. 
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‘The purpose of the Act was to develop and strengthen.the 
Foreign Service so as among other things: (1) “to enable the 
Foreign Service effectively to serve abroad the interests of the 
United States”; (2) “to enable the Foreign Service adequately. 
to fulfill the functions devolving on it by reason of the transfer 
to the Department of State of functions heretofore performed 
by other Government agencies”; (3) “to provide improvements 
in the recruitment and training of the personnel of the Foreign 
Service”; (4) “to provide a flexible and comprehensive frame- 
work for the direction of the Foreign Service in accordance 
with modern practices in public administration”; and (5) “to 
codify into one chapter all provisions of law relating to the 
administration of the Foreign Service.” 22 USL. § 801. 
The Act provided that all officers and employees of the Foreign 
Service “shall under the direction of the Secretary, represent 
abroad the interests of the United States * * *” 22 USC. 
§ 841. 

The Act gives the Secretary of State complete authority, 
except where authority is specifically vested in the President, 
“to prescribe regulations not inconsistent with the Constitu- 
tion and the laws of the United States in relation to the duties, 
functions, and oblgations of officers and employees of the Serv- 
ice and the administration of the Service,” 22 U.S.C. § 842. 
See also 22 U.S.C. §§ 8lla and 821. And even in cases where 
authority to prescribe regulations relating to the Foreign Serv- 
ice or the duties and obligations of officers and employees of 
the Service is specifically vested in the President by the terms 
of the Act, or any other Act, the President may nevertheless 
“sunthorize the Secretary to prescribe such regulations.” 22 
US.C. §843. A Board of Foreign Service is created to make 
recommendations to the Secretary “concerning the functions 
of the Service; the policies and procedures to govern the selec- 
tion, assignment, rating and promotion of Foreign Service offi- 
cers; and the policies and procedures to govern the administra- 
tion and personnel management of the Service * * *.” 22 
US.C. §826(b). A Board of Examiners is created under the 
Board of the Foreign Service with the responsibility for super- 
vising the conduct of examinations to candidates for appoint- 
ment as Foreign Service officers. 22 US.C. § 827. 
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Specific personnel categories are established by the Act in- 
cluding Chief of Missions, Foreign Service officers, Foreign 
| Service Reserve officers, Foreign Service staff officers and em- 
_ ployees, and consular agents. 22 U.S.C. §861. Detailed pro- 
cedures and requirements with respect to the appointment of 
; employees in each of these categories are provided. See 22 
US.C. §§ 901, 906, 922, 936, and 951. These provisions ob- 
viously vest broad discretion in the Secretary. Section 936, 
for example, which relates to the appointment of staff officers 
/ and employees merely provides that: “The Secretary shall 
: appoint staff officers and employees under such regula- 
tions as he may prescribe and, as soon as practicable, in 
| accordance with the provisions of Sections 886-888 of this 
title.” * Section 1021 provides that The Secretary “may”, 
| under such regulations as he may prescribe, separate from the 
| Service any staff officer or employee on account of the unsatis- 
| factory performance of his duties following a hearing by the 
Board of Foreign Service; and Sections 1008 and 1021 provide 
, that the Secretary “shall” separate any Foreign Service Re- 
| serve Officer, Staff officer, or employee who shall be guilty of 
| misconduct or malfeasance. Also provided are specific provi- 
, Slons with respect to salary scales, time for receiving salary, 
classification of positions, personnel administration, promo- 
: tions and separations from the Service. See 22 U.S.C. §§ 866—- 
| 873, 881-882, 886-890 and 981-1036. The Secretary is au- 
| thorized to establish a Foreign Service Institute for the train- 
: ing and instruction of officers and employees of the Service. 
22 US.C. §§ 1041-1047. A special retirement and disability 
system is established. 22 U.S.C. §§ 1061-1116. Allowances 
. and special allotments are authorized, 22.U.S.C. §§ 1131-1133, 
_ and provisions are made for travel and related expenses, 22 
US.C. §§ 1136-1139. A commissary service is authorized, 22 
| US.C. § 1139, and there are special provisions for medical serv- 


: - ™ “Section 886 provides:for the classification of positions:by the Secretary 
under such regulations as he may prescribe * * *.” Section 887 authorizes 

_ the Secretary to establish new groups of positions for officers and employees 
“whenever he deems such action to be in the interests of good administra- 
tion * * *.”. Section 888 authorizes the establishment of salary. differen- 

! tials by the President under some circumstances when he finds and declares 
that the rates of salary provided are adequate. 
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ice, 22 US.C. §§ 1156-1158. Section 1131 of the Act, 60 Stat. 
1035, contains 67 specific repealer clauses. Section 1132, 60 
Stat. 1040, provides in addition that “any statute is not re- 
pealed by Section 1131 but which is inconsistent with any of 
the provisions of this Act, shall be considered as having been 
amended or superseded by such provisions.” Section 1061 
provides: “The provisions of this Act should be construed lib- 
erally to effectuate its purposes.” 

It seems clear from the foregoing summary that the Foreign 
Service Act vests complete authority with respect to the admin- 
istration and direction of the Foreign Service in the Secretary 
of State. The whole tenor of the Act shows that it was care- 
fully drawn to give the Secretary of State and the special 
boards set up in the Foreign Service exclusive control over 
such matters as the selection and retention of personnel, their 
promotion and retirement, and every other phase of their em- 
ployment activity. The sum of the Act is to create a unique 
special corps of employees to serve abroad the interests of the 
United States under a complete and integrated personnel pro- 
gram designed to develop the best possible overseas representa- 
tion of American interests. Appellant’s claim that the Secre- 


tary of State must appoint him to a position comparable to 
that held by him as an employee of the Department of the 
Army in Germany (i.e., comparable to clerk of court) obvi- 
ously finds no support in any provision of the Foreign Service 
Act. 


B. The Foreign Service Act of 1946 superseded the Veterans’ Preference 
Act with respect to positions in the Foreign Service 

It is a familiar rule of statutory construction that where 
two laws dealing with the same subject matter are incompat- 
ible, and cannot stand side by side, one must yield to the other, 
and the later in date will prevail. Appellee will show below 
that the Veterans’ Preference Act of 1944 is incompatible with 
the provisions of the Foreign Service Act of 1946 and accord- 
ingly that if the Veterans’ Preference Act ever was applicable 
to the Foreign Service, it must be considered as having been 
superseded by the later Foreign Service Act. It also will be 
shown that the Foreign Service Act constitutes, in the present 
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_ context, “special legislation” while the Veterans’ Preference 
, Act is “general legislation” and accordingly, that the Foreign 
_ Service Act for that reason must be construed to over-rule 
| the inconsistent provisions of general law which might other- 
wise be applicable. 

Section 1 of the Veterans’ Preference Act, 5 US.C. § 851, 
_ provides in pertinent part that preference shall be given to 
_ ex-servicemen and women in certification for appointment to 
any civilian position in the Government. Section 2, 5 U.S.C. 
_ § 852, requires that in all examinations to determine the quali- 
fications of applicants for entrance into the Government serv- 
ice, all veterans shall have either ten points or five points added 
to their earned ratings. Section 3, 5 U.S.C. § 853, provides 
, that in examinations where experience is an element of qualifi- 
_ cation, time spent by a veteran in the military service shall 
_ be credited. Section 4, 5 U.S.C. § 854, provides for waiving 
requirements as to age, height and weight for veterans under 
_ certain circumstances. Section 7, 5 U.S.C. § 856, provides that 
the names of veterans who have received a passing grade shall 
be entered on appropriate registers in accordance with their 
“augmented” ratings and ahead of all non-veterans having 
_ the same rating. Section 8, 5 U.S.C. § 857, provides that 
_ where an appointing officer passes over a veteran in making 
| @ selection for appointment from an appropriate Civil Service 
_ register, he must file reasons in writing for so doing with the 
_ Civil Service Commission, which then has authority to pass 
upon the sufficiency of the reasons given. Section 14, 5 U.S.C. 
§ 863, provides that no veteran who has completed a proba- 
tionary or trial period * shall be discharged except for such 
cause as will promote the efficiency of the service and for 
_ Teasons given in writing. The veteran must be given thirty 


“The two-year probationary period for Foreign Service Staff personnel 
| prescribed by Foreign Service regulations is inconsistent with the one-year 
| trial period prescribed by regulations issued by the Commission pursuant to 
| the Veterans’ Preferance Act. If the Veterans’ Preference Act applied to 
, the Foreign Service, then a veteran who had. served only one year could 
| not be separated during the second year of probationary service except after 

compliance with the provisions of Section 14. ‘This certainly would be con- 

trary to the Foreign Service Act in which Congress clearly intended that 

all persons selected for permanent appointment into the Service should have 
: fully demonstrated their suitability to the Secretary of State. 
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days advance written notice, stating any and all reasons, spe- 
cifically and in detail, for any such proposed action. He must 
be allowed a reasonable time for answering the same person- 
ally and in writing, and the right to appeal to the Civil Service 
Commission from an adverse agency decision. He must also 
be allowed to make a personal appearance before the Civil 
Service Commission, and the final decision of the Civil Service 
Commission must be accepted by the agency concerned. The 
first part of Section 12 of the Veterans’ Preference Act, 5 
that in any reduction in personnel com- 
in accordance with Civil 
Service Commission i i 
tenure of employment, military preference, 
and efficiency ratings. The first part of this Section also pro- 
vides that the length of time spent in active service in the 
armed forces shall be credited in computing length of total 
service. It further requires that veterans with efficiency rat- 
ings of good or better must be retained in preference to all other 
competing employees. The second part of Section 12 of the 
Veterans’ Preference Act, 5 US.C. § 861, which is the portion 
of the Act appellee claims applicable here, provides “That 
when any or all of the functions of any agency are transferred 
to, or when any agency is replaced by, some other agency, or 
agencies, all preference employees in the functions transferred 
or in the agency which is replaced by some other agency shall 
first be transferred to the replacing agency, or agencies, for 
employment in positions for which they are qualified, before 
such agency, or agencies, shall appoint additional employees 
from any other source for such positions.” 
which are the substance of the Vet- 


ble provisions 
with respect to qualifications 


military 

cannot. stand side by side 
pointment and 

Service Act. More 
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_ which there obviously are many, the entire purpose of the Vet- 
_ erans’ Preference Act to “augment” qualifications of veterans 
and give them priority in appointment and retention in em- 
| ployment simply is incompatible with the heavy emphasis in 
the Foreign Service Act on the development of a career service 
_ based completely on merit and actual qualifications. How- 
ever salutary are the motives and objectives of a veteran pref- 
‘erence system of employment, it is uncontestable that such a 
| system is not designed for the purpose of choosing among ap- 
| plicants for appointment those best qualified. The Veterans’ 
Preference Act is based on a justifiable premise that the Nation 
owes a great debt to ex-servicemen which can be partially 
, repayed by giving them an edge in competing for jobs against 
non-veterans; it is not based on any premise that merit alone 
shall be considered. If the above-described sections of the 
_ Veterans’ Preference Act are applicable to the Foreign Service, 
_ then whole portions of the Foreign Service Act, and regula- 
_ tions issued pursuant thereto, are rendered nugatory. In prac- 
: tical effect, the Civil Service Commission in some cases could 
exercise a veto power over selections by the Secretary of State 

. of persons to represent the United States abroad. 

Considered in all their parts, it is clear that the conflict be- 
‘tween the provisions of the Veterans’ Preference Act of 1944 
and the Foreign Service Act of 1946 cannot be resolved. Their 
; fundamental difference perhaps can be best summarized by re- 

calling the words of Congressman Vorys quoted above in which 
he said that the Foreign Service Act of 1946 “makes the For- 
eign Service hard to get in, and hard to stay in.” This cer- 
_ tainly is irreconcilable with the obvious policy of the Veterans’ 
_ Preference Act to make it easier for veterans to get into Gov- 
_ ernment service and easier for them to stay in. 

Appellee relies directly on the principle of statutory con- 
struction that the later of the two laws dealing with the same 
subject matter will prevail over the inconsistent provisions of 
-the earlier law. This Court applied’ this rule of construction 

in Myers v. Hollister, 96 U.S. App. D.C. 388, 226, F. 2d 346 
(1955), cert. denied, 350 U.S. 987, 100 L. Ed. 854, 76S. Ct. 474 
(1956), a case presenting a problem very similar to that in- 
volved here. The Myers case involved the construction of the 
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so-called MSA proviso contained in Section 7(f) of the Mutual 
Security Act of 1952, 22 U.S.C. §1655(d). That proviso was 
to the effect that ninety days after the enactment of the Mu- 
tual Security Act of 1952 the personnel administering the Act 
shall be in the aggregate at least five per cent less than the 
number on June 1, 1952: “Provided further, that after the 
Director [of Mutual Security] has determined the reduction to 
be effected in each agency, the determination as to which indi- 
vidual employees shall be retained shall be made by the head 
of the agency concerned”. The Court held that this proviso 
superseded the first part of Section 12 of the Veterans’ Prefer- 
ence Act, and that the Director of the Mutual Security Agency 
therefore was not bound to observe the requirements imposed 
by the Veterans’ Preference Act in carrying out the agency’s 
reduction in force program. 

The appellee’s position in the present case is a fortiori under 
this Court’s holding in Myers v. Hollister. In Myers the Court 
concluded that one sentence: “The determination as to which 

individual employees shall be retained shall be made by the 
head of the agency concerned,” was a sufficient expression of 
Congressional intention that the Veterans’ Preference Act be 
inapplicable. Here we have an entire statute covering some 106 
pages in its slip form version containing numerous special pro- 
visions with respect to personnel appointments, status and re- 
tention. These special provisions in a multitude of ways, as we 
have shown above, are inconsistent with comparable provi- 
sions and the whole policy of the Veterans’ Preference Act and 
the rules promulgated under it. If the brief Mutual Security 
Act proviso just quoted did not present “a doubtful case” with 
_respect to implied repeal of the inconsistent provisions of the 
Veterans’ Preference Act, and this Court so held, then certainly 
_there can be no question at all about the effect of the Foreign 
Service Act of 1946 on the even more strikingly inconsistent 
provisions of the same Veterans’ Preference Act. As the ma- 
jority opinion pointed out in Myers v. Hollister, while two al- 
legedly conflicting statutes should be construted to give effect 
-to the language and intent of both so far as may be pos- 
_sible “* * * this process can not be carried to such length as 
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to deprive one or thé other of the statutes of its essential 
meaning.” ; ; 

Myers v. Hollister. also recognizes and applies another gen- 
eral principle of statutory construction of direct application to: 
the present case. Under this principle, a general law with re- : 
‘spect to a particular subject matter is construed as amended by . 
'@ special law of limited applicability pertaining to the same: 
subject matter. Insofar as reduction-in-force in Federal agen- 
cies is concerned, this Court declared in the Myers case that the © 
“Veterans’ Preference Act occupies the position of a general 
law * * *.” The Foreign Service Act provisions, on the other 
hand, in this context are clearly intended to be of special ap- 
plication to the Foreign Service, and like the MSA proviso, 
they do not impair or affect in any way application of the gen- 
eral law to all other Federal agencies. As such, the special pro- 
visions of the Foreign Service Act again must prevail over the 
inconsistent general provisions of the Veterans’ Preference Act. 

The majority opinion in the Myers case noted that (p. 389) 
“The regulations of the Civil Service Commission on the sub- 
ject of reduction in force are extremely complex, and are evi- 
dently designed to repose a minimum of power and discretion 
in agency heads in the administration of reduction-in-force 
programs. Most emphatically, those regulations do not pro- 
vide that ‘the determination as to which individual employees 
shall be retained shall be made by the head of the agency con-— 
cerned.’ It is fair to say that they provide, in substance, 
exactly the contrary.” Could Congress possibly have intended 
to subject the actions of the Secretary of State in respect to - 
developing and maintaining a Foreign Service to represent the 
interests of the United States abroad to any such extremely | 
complex regulations imposing a “minimum of power and dis- . 
cretion in agency heads.” The broad discretionary powers and 
the detailed personnel policies set forth in the Foreign Service ' 
Act and the unique function and history of the Foreign Service’ 
belie any such contention. It must be concluded, therefore, 
that the Foreign Service Act of 1946 superseded the Veterans’ 
Preference Act insofar as the latter Act ever was applicable to 
the Foreign Service corps. . 

530953—59——3. 
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c ‘The Veterans’ Preference Act was never intended to be applicable to 
positions in the Foreign Service 

- It was noted in Brannan Vv. 
that the Veterans’ Preference 
codification of existing laws and regulations: 
Act was designed to give legislative sanction, to existing vet- 
erans’ preference and to ‘give some additional strength’ to that 
preference. Additional rights granted were specifically 
brought to the Congress’ attention.” The Foreign Service is 
never once referred to in the Legislative history of the Veterans’ 
Preference Act, hence Congress must not have contemplated 
that the act would make significant change in the administra- 
tion of the Foreign Service. It has always been recognized 
that legislation generally applicable to employees of the civil 
service was not applicable to employees of the Foreign Service 
except as Congress might specifically indicate. Veterans’ 
Preference regulations in existence before adoption of the Vet- 
erans’ Preference Act did not cover the Foreign Service, but 
were limited to employees in the Civil Service. Executive 
Order No. 7915, 3 FR. 1519, 1521, 5C.F.R. 12301 (Supp. 1943). 
If the Veterans’ Preference Act is a mere codification of exist- 
ing laws and regulations, with legislative sanction for certain 
rights previously contained only in executive orders and regu- 
lations, there certainly is grave doubt whether the Veterans’ 
Preference Act was intended to apply to the Foreign Service 
when enacted in 1944. Had the Congress intended that the - 
1944 Act would confer on the Civil Service Commission a new 
and sweeping grant of authority to prescribe rules and regula- 
tions applicable to the Foreign Service, and that the Act would 
limit and prescribe the Secretary’s authority to administer the 
Service, it is to be presumed that the Congress would have ex- 
pressed its intent to clear any unambiguous language. Cer- 
tainly it is reasonable to conclude that the Veterans’ Preference 
Act is entirely inapplicable to the Foreign Service. 
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ARGUMENT 


IV. The Veterans Preference Act, if applicable, was not vio- 
lated by appellee’s failure to appoint appellant to a position 
in HICOG. 

A There was not transfer of functions from OMGUS to HICOG 


| Section 12 of the Veterans Preference Act (5 U.S.C. § 861) 
ie at 73), states in pertinent part: 

* ** when any or all of the functions of any agency 
are transferred to, or when any agency is replaced by, 
some other agency, or agencies, all preference employees 
in the function or functions transferred or in the agen- 
cy which is replaced by some other agency shall first be 
transferred to the replacing agency, or agencies, for em- 
ployment in positions for which they are qualified, be- 
fore such agency, or agencies, shall appoint additional 
employees from any other source for such positions. 

As shown in the counterstatement of the facts, prior to Sep- 
tember 21, 1949, when the Department of State became the 
responsible department for administration of affairs in Ger- 
many (other than the command of troops), the military govern- 
ment had been established by the military authorities in 
accordance with international law and practice. The devel- 
opment of this phase of the Occupation Government has 
already been discussed in some detail. At this stage any 
rights accorded to.the German people were minimal and clear- 
ly a matter of privilege such as is granted by any conqueror to 
a defeated nation. *: - 
| The promulgation.of the Occupation Statute by the Occu- 
pation powers of the United States, France, and the United 
Kingdom presaged a wholly new relationship between these 
three occupying ‘powers and the new German Government. 
Agreements entered: into by 'the Foreign Ministers in the 
Spring of :1949; provided: that military government in Ger- 
many ‘would disappear; that the’funetions of the Allies would: 
be mainly supervisory ;' that aside’ from security matters, the 
exercise:of direct powers: would be regarded as temporary and- 
self-liquidating;-and that, with the establishment. of the Ger- 
man Federal Republic and the termination of military govern- 
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ment, military responsibilities would be exercised by the re- 
spective commander-in-chief, and all other duties by civilian 
high commissioners, the three high commissioners together 
constituting the Allied High Commission. In an agreement 
as to tripartite controls it was provided that the nature and 
extent of controls exercised by the Allied High Commission 
would be in harmony with the Occupation Statute and would 
be designed to permit the German Federal Republic to exercise 
increased responsibilities over domestic affairs. To reduce the 
burden of occupation costs, staff personnel was kept to @ 
minimum (Appendix 51). 

In accord with these agreements, the President of the United 
States on June 6, 1949, issued Executive Order 10062, which 
established the position of United States High Commissioner 
for Germany, and provided that such position should be Chief 
of Mission, Class 1, in accordance with the provisions of the 
Foreign Service Act of 1946 (Appendix 39). Under the im- 
mediate supervision of the Secretary of State (subject to con- 
sultation with and ultimate direction by the President), the 
High Commissioner was authorized to exercise all of the gov- 
ernmental functions of the United States in Germany (other 
than the command of troops), including representation of the 
United States on the Allied High Commission for Germany 
when established, and the exercise of appropriate functions of 
the Chief of Mission within the Foreign Service Act of 1946. 
Obviously, the entry into force of the Occupation Statute on 
September 21, 1949, inaugurated a new relationship between 
the three Allied powers and Germany. 

Functionally OMGUS had to a large degree, administered 
Military Government, but had authority to do so in the United 
States zone alone, in fields unlimited by any Occupation Stat- 
ute or analogous document. Further, OMGUS had dealt not 
with a central government but with individual German (state) 
Governments. Functionally, HICOG, as stated earlier, was 
the United States element of a tripartite body which, effecting 
its decisions by majority vote, exercised minimum controls 
through the United States, B itish, and French Zones of Occu- 
pation, in fields specified by the Occupation Statute and deal- 
ing primarily with the Federal Republic of Germany. 
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_~ It is submitted; that a correct appreciation of the transfer 
Of occupation powers from Military Command to the Foreign 
Service must lead to the conclusion that this was not a case of 
transfer of functions or of a replacement of one agency by an- 
other within the meaning of Section 12 of the Veterans Prefer- 
ence Act. Rather, it was in substance the establishment of a 
_hew organization with new functions and the liquidation of the 
old agency whose functions had terminated. Indeed, the 
changeover was of profound significance in respect to our rela- 
tions to a new German Republic and the German People. It 
_was dictated by: those in charge of formulating and carrying 
out our foreign policy, and it permeated each and every organ 
operating under the respective authorities. 

It.is further submitted; that when a statute talks about a 
transfer of functions, and of replacing one agency by another, 
it-looks to the broad substantive functions of the former agency 
as compared with the new agency. As demonstrated above, 
HICOG’s function as compared with that of OMGUS, was en- 
tirely new. And this broad proposition is in no way qualified 
by the fact that certain individuals in the new organization 
might be performing similar or indeed the same tasks, individ- 


ually, as were performed by those in the former organization, 
whether they be shipping clerks, stenographers, truck drivers, 
or clerks of court. Nor is such proposition qualified in any way 
by the decision in Madsen v. Kinsella, 343 US. 341 (1952) ,** 
which held the source of power of the United States High Com- 
missioner was the same as that of the Military Governor, but 
did not hold that their functions were the same. 


“In Madsen, an American challenged the jurisdiction of an occupation 
court in Germany to try her for a criminal offense. One of the points which 
she argued was that after September 21, 1949, military government had ter- 
minated and, therefore, the power to establish an occupation court had ter- 
minated. The Supreme Court stated in its decision that these occupation 
courts, after September 21, 1949, “derived their authority from the Presi- 
dent as occupation courts, or tribunals in the nature of military commis- 
sions, in areas still oceupied by United States Troops. Although the local 
government was no longer a ‘Military Government’ it was a government 
prescribed by an occupying power and it depended upon the continuing mili- 
tary occupancy of the territory.” The Court thus recognized that there was 
no longer a military government although there still-was 8. legal basis for 
establishing occupation courts. jee 
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From all of the foregoing, itis cleat 
functions took place withi 

ence Act, appellee wes = a 

failing to appoin 

the Act can be said to be sppbebie 

it is respectfully submitted that the 
be affirmed. 


the District Court 


OLIVER GascH, 
United States Attorney. 
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APPENDIX 
DEPARTMENT OF STATE 
Bureau of German Affairs 
[Public Notice 13} 


Entry into Force of Occupation Statute 


The following proclamations and regulations issued: by the 
Allied High Commission for Germany and by the United 
States High Commissioner’ for Germany are deemed. to be of 
interest to certain United States citizens as having legal effect 
upon them or their property. 


DecLaRATION CONCERNING THE Entry Into Force or THE 
Occupation STATUTE 


| Whereas by letter dated 12 May 1949 the Military Gov- 
ernors and Commanders-in-Chief of the French, United States 
and British Zones of Germany, respectively informed the Pres- 
ident of the Parliamentary Council at Bonn that the Occupa- 
tion Statute had been promulgated by them as of that date, 
.and that, “upon the convening of the legislative bodies pro- 
vided for in the Basic Law and upon the election of the Presi- 
dent and the election and appointment of the Chancellor and 
the Federal Ministers, respectively, in the manner provided for 
in the Basic Law, the Government of the Federal Republic of 
Germany will then be established and the Occupation Statute 
shall thereupon enter into force” ; and 

' Whereas the. conditions aforesaid have been satisfied; and 
it is expedient formally to declare the entry into force of ed 
Oceupation Statute; 

| Now, therefore, the Council of the Allied High Commission 

hereby declares that the Occupation Statute entered 1 into force 
as from 21. September 1949. 


* #55 
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Text of Occupation Statute Promulgated on the 12th May 1949 by the Mili- 
tary Governors and Commanders in Chief of the Western Zones 

In the exercise of the supreme authority which is retained 
by the Governments of France, the United States and the 
United Kingdom, 

We General Pierre Koenig, Military Governor and Com- 
mander-in-Chief of the French Zone of Germany, 

General Lucius D. Clay, Military Governor and Commander- 
in-Chief of the United States Zone of Germany, and 

General Sir Brian Hubert Robertson, Military Governor and 
Commander-in-Chief of the British Zone of Germany, ; 
‘ Do hereby jointly proclaim the following Occupation Stat- 
‘ute: oes Yon s : : 
’ 4. During the period in which it is necessary that the occu- 
“pation continue, the Governments of France, the United States 
and the United Kingdom desire and intend that the German 
people shall enjoy self-government to the maximum possible 
degree consistent with such occupation. The Federal State 
and the participating Laender shall have, subject only to the 
imitations in this Instrument, full legislative, executive and 
‘judicial powers in accordance with the Basic Law and with 
their respective constitutions. ~ 
- 2 Tn order to ensure the accomplishment of the basic pur- 
poses of the occupation, powers in the following fields are spe- 
‘cifically reserved, including the right to request and verify 
information and statistics needed by the occupation author- 
ities: : 
*.-(a) Disarmament and demilitarization, including related 
fields of scientific research, prohibitions and restrictions on in- 
‘dustry, and civil aviation; —__ re 
_ (b) Controls in regard to the Ruhr, restitution, reparations, 
decartelization, deconcentration, non-discrimination in trade 
matters; foreign interests in Germany and claims against 
Germany ; : at 


26(¢)" Foreign affairs, including i ernational agreements made 
Sy or‘on behalf of Germany; Ss HOHE Goes Syst ; 
(d) Displaced persons and the adinission of refugees; ~~ 
(e¥ Protection; prestige, and security of* Allied forces, de- 
pendents, employees and representatives, their immunities and 
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, Satisfaction of occupation costs and their other requirements; 
(f) Respect for the Basic Law and the Land constitutions; 
(g) Control over foreign trade and exchange; 

(h) Control over interna! action, only to the minimum ex- 
tent necessary to ensure use of funds, food and other supplies 
in such manner as to reduce to a minimum the need for external 
assistance to Germany; 

| (i) Control of the care and treatment in German prisons of 

| persons charged before or sentenced by the courts or tribunals 

of the occupying Powers or occupation authorities; over the 
carrying out of sentences imposed on them; and over questions 
of amnesty, pardon or release in relation to.them. 

3. It is the hope and expectation of the Governments of 
, France, the United States and the United Kingdom that the 
occupation authorities will not have occasion to take action 
in fields other than those specifically reserved above. The 
_ occupation authorities, however, reserve the right, acting under 
instructions of their Governments, to resume, in whole or in 
part, the exercise of full authority if they consider that to do 
$0 is essential to security or to preserve democratic government 
In Germany or in pursuance of the international obligations of 
their Governments. Before so doing they will formally advise 
the appropriate German authorities of their decision and of 
the reasons therefor. 

4. The German Federal Government and the Governments 
of the Laender shall have the power, after due notification to 
ithe occupation authorities, to legislate and act in the fields 
reserved to these authorities, except as the occupation authori- 
taes otherwise specifically direct or as such legislation or action 
would be inconsistent with decisions or actions taken by the 
Occupation authorities themselves. 

5. Any amendment of the Basic Law will require the: ex- 
press approval of the occupation authorities before becoming 
effective. Land constitutions, amendments thereof, all other 
legislation, and any agreements made between the Federal 
State and foreign Governments, will become ‘effective 21 days 
after its official receipt by the occupation ‘authorities unless 
previously disapproved by them, provisionally or- finally. The 
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occupation authorities will not disapprove legislation unless 
in their opinion it is inconsistent with the Basic Law,.a Land 
constitution, legislation or other directives of the occupation 
authorities themselves or the provisions of this Instrument, or 
unless it constitutes a grave threat to the basic purposes of the 
occupation. 

6. Subject only to the requirements of their security, the 
occupation authorities guarantee that all agencies of the occu- 
pation will respect the civil rights of every person to be pro- 
tected against arbitrary arrest, search or seizure; to be repre- 
sented. by counsel; to be admitted to bail as circumstances 
warrant; to communicate with relatives; and to have a fair and 
prompt trial. 

7. Legislation of the occupation authorities enacted before 
the effective date of the Basic Law shall remain in force until 
repealed or amended by the occupation authorities in accord- 
ance with the following provisions: 

(a) Legislation inconsistent with the foregoing will be re- 
pealed or amended to make it consistent herewith ; . 

(b). Legislation based upon the reserved powers, referred to 
in paragraph 2 above will be codified; 

(c) Legislation not referred to in (a) and (b) will be re- 
pealed by the occupation authorities on request from appro- 
priate German authorities. 

_ &. Any action shall be deemed to be the act of the occupation 
authorities under the powers herein reserved, and effective 
as such under this Instrument, when taken or evidenced in any 
manner provided by any agreement between them. The occu- 
pation authorities may in their discretion effectuate their 
decisions either directly or through instructions to the 
appropriate German authorities. 

9. After 12 months and in any event within 12 months of 
the effective date of this Instrument the occupying Powers will 
undertake a review of its provisions in the light of experience 
of the German authorities in the legislative, executive and 
with its operation and with a view to extending the jurisdiction 
of the German authorities in the legislative, executive and 
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Publication of this notice is not intended to and does not 
_ in any way add to or detract from the presently existing legal 
force and effect of the matter quoted above. 


* e * * + 
TRANSITIONAL PRovIsIONS 


The following proclamations and regulations issued by the 
Allied High Commission for Germany and by the United States 
High Commissioner for Germany are deemed to be of interest 
| to certain United States citizene:as:having legal-effect. upon 
Shem: or their property. 

[Law No. 3] 


TRANSITIONAL PROVISIONS 


The Council of The Allied sc Commission enacts as 
follows: 
Article 1 


Where any legislation repealed by the Occupation Authori- 
_ ties contained any provision repealing other legislation, such 
other legislation shall not be deemed to be‘revived in the ab- 
sence of an express provision to that effect. 
Article 2 
Where any legislation has been revised or replaced by the 
Occupation. Authorities, references in other legislation to 
articles, sections or paragraphs of the former text shall be 
_ deemed to be references to the corresponding provisions of the 
_new text, notwithstanding any difference in the numbering or 
lettering. 
Article 3 


Any implementing regulations issued in pursuance of any 
legislation which has been revised or replaced by the Occu- 
pation Authorities shall remain in force, unless repealed 
under or inconsistent with, the new legislation. 
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Article 4 


No person may be prosecuted for an offence under legisla- 
tion repealed by the Occupation Authorities unless such of- 
fence also constitutes a violation of legislation in force or 
proceedings are instituted within three months of the 
repeal. 

Article 5 


References in any legislation enacted before the entry 
into force of the Occupation Statute to the Control Coun- 
cil, the Supreme Commander Allied Expeditionary Force, 
the Commanding General, the Armed Forces, Military 
Government, the Military Governor and to other authori- 
ties shall, where the context so requires or admits, be 
deemed to refer to the appropriate authorities exercising the 
particular functions mentioned in such legislation. 


Article 6 
This law shall become effective on the 21st September 1949. 
Done at Bonn, Petersburg, on 21 September 1949. 


A. Francots-PoNcet, 
French High Commissioner for Germany. 
Joun J. McCoy, 
U.S. High Commissioner for Germany. 
P. H. Roserrson, 
U. K. High Commissioner for Germany. 


Publication of this notice is not intended to and does not in 
any way add to or detract from the presently existing legal 
force, and effect of the matter quoted above. 


* * * * * 


Establishment of the Office of the US. High Commissioner for Germany 


1. Effective 21 September 1949, in accordance with the pro- 
visions of Executive Order No. 10062, the authority residing 
in the US. Military Governor and the Office of Military Gov- 
ernment for Germany (U.S.) for the governmental functions 
of the U.S. in Germany is assumed fully and exclusively by the 
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_ US. High Commissioner for Germany. All powers vested in 
_ the United States Military Governor, including those vested 
_ under all international agreements, are transferred to the US. 
High Commissioner for Germany. 

2. The Office of the U.S. High Commissioner for Germany 
is hereby established as the agency through which the author- 
_ ity vested in the U.S. High Commissioner shall be exercised. 
Its organization shall be as shown in the attached charts, and 
_ its functions shall be assigned among its constituent elements 
as set forth in separate issuances, effective this date. 

_ _ 8. As provided in Executive Order 10063, the undersigned as 
, U.S. High Commissioner for Germany, shall also be ECA 
_ Representative for Germany and shall be assisted by the Chief, 
ECA Special Mission to Germany, who shall also be Director, 
Office of Economic Affairs in the Office of the US. High Com- 
missioner for Germany. 
_ 4. Transfer of funds, records, supplies and equipment from 

the Office of Military Government for Germany (U.S.) and 
. appointment of personnel to the Office of the US. High Com- 
missioner for Germany shall be accomplished as appropriate 
_ and are not effected by the terms of this announcement. 

Joun J. McCrory, 

US. High Commissioner for Germany. 


* * é + * 


EXEcuTIvE Orper 10062 
Establishing the Position of United States High Commissioner for Germany 


__ By virtue of the authority vested in me by the Constitution 
and the Statutes, including the Foreign Service Act of 1946 
(60 Stat. 999), and as President of the United States and Com- 
mander in Chief of the Armed Forces of the United States, it is 
ordered as follows: 
1. There is hereby established the position of United States 
High Commissioner for Germany, which position shall be that 
of Chief of Mission, Class 1, in accordance with the provisions 
of the said Foreign Service Act of 1946. : 
2. The United States High Commissioner for Germany, 
hereinafter referred to as the High Commissioner, shall be the 
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policy matters affecting 

recommendations shall 

and to the National Military 

the event of an emergency involving the 

States forces in Europe, such Commander may take whatever 
action he considers essential to safeguard the security of his 
troops. 

4. In the event that the High Commissioner shall assume his 
duties in accordance with this Executive Order prior to the 
date that the Military Government of the United States Zone 
of Germany is terminated, he shall, during such interval, report 
to the Secretary of Defense through the Secretary of the Army 
and shall be the United States Military Governor with all 
powers thereof including those vested in the United States 
Military Governor under all international agreements. 

Tsar Waite House 
June 6, 1949. 
Harry S. TRUMAN. 


* 2 * 
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Charter of the Allied High Commission for Germany 
I 


EstTaBLISHMENT OF ALLIED HicH ComMMISSION AND 
TRANSFER OF CoNTROL 


1. An Allied High Commission (hereinafter referred to as 
the High Commission) is hereby established for the exercise 
- of supreme Allied authority in the Federal Republic of Ger- 
-many. The High Commissioner shall be headed by three High 
: Commissioners, one designated by each of the three powers 
signatory hereto. 

2. As from the date of the entry into force of the Occu- 
- pation Statute all authority with respect to the control of 
- Germany or over any governmental authority thereof, vested 
' in or exercised by the respective Commanders in Chief of the 
- forces of occupation of the three powers in Germany, from 
' whatever source derived and however exercised, will be trans- 
- ferred to the three High Commissioners respectively to be 
exercised in accordance with the provisions hereof and of the 

Occupation Statute. 

' 3. The forces of occupation of the three powers in Germany 
: shall remain stationed in their respective zones of occupation. 
Command of the forces of occupation in each zone and control 
: of their related military establishments shall remain with the 
_ respective Commanders of the forces of occupation in such 
zone. 

4. Legislation of the Occupation Authorities enacted before 
the effective date of the Occupation Statute shall remain in 
| force until repealed or amended or otherwise replaced as pro- 
vided in the Occupation Statute. 


at 


Foncrions ofr THE HicH CoMMISSION 


1. The High Commission shall exercise control over the 
Federal Government and the Governments of its constituent 
Laender (States), as provided in the Occupation Statute. In 
the exercise of the powers reserved to the Occ:pation Authori- 
: ties under said Statute, the High Commission shall reach its 
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decisions in accordance with the provisions of the “Agreement 
as to Tripartite Controls” among the three powers dated 
April 8, 1949, and attached hereto and made part of this 
instrument as Annex A. These decisions shall constitute a 
joint exercise of the authority of all of the three High 
Commissioners. 

2. The High Commission shall act only through the Federal 
or appropriate Land (State) Government except where direct 
action or legislation by the High Commission is necessary or 
appropriate for the due exercise of any of the powers reserved 
to the Occupation Authorities under the Occupation Statute. 

3. The Headquarters of the High Commission shall be at 
the seat of German Federal Government which together with 
surrounding area to be defined will constitute a special area 
directly under the High Commission and excluded from any 
individual zone of occupation. The necessary special arrange- 
ments in connection with the definition and administration of 
this area in as far as they concern the Allies will be deter- 
mined subsequently by the High Commission. 


iil 


ORGANIZATION OF THE HicH CoMMISSION 


1. The organization of the High Commission at its head- 
quarters shall be tripartite in character and shall consist of: 

a. an Allied Council (hereinafter referred to as “the Coun- 
cil”) composed of the three High Commissioners. Each High 
Commissioner shall nominate a Deputy or permanent repre- 
sentative who will take his place on the Council in his absence. 
The Deputies or permanent representatives of the respective 
High Commissioners acting together may function as an Exec- 
utive Committee of the Council if the Council so decides; 

b. such committees or bodies as the Council may from time 
to time establish. These committees and bodies shall advise 
the Council in their respective spheres and shall exercise such 
executive functions as the Council may delegate to them. The 
number, functions, and organization of such committees or 
bodies may be changed, adjusted, or eliminated entirely by 
the. Council in the light of experience. Subject to the above, 
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: in order to ensure continuity of operation, the Council ini- 
tially shall be assisted by committees, respectively for political 
affairs, foreign trade and exchange, finance, economics, law, 
and by the Military Security Board. Each committee shall be 
assisted by such associated staff as it may require and as the 
Council approve; 

c. an Allied General Secretariat. 

2. The Council. 

: The Council shall constitute the supreme authority of the 
: High Commission. The Council shall meet as frequently as 
it considers necessary and at any time upon the request of 
any of its members. The chairmanship of the Council and its 
various committees shall be held in monthly rotation by each 
: of its members. The Council shall fix the time and place of 
: its meetings and shall establish appropriate rules and pro- 
: cedures for the conduct of its business. Decisions of the Coun- 
' il shall be reached in accordance with Annex A hereof. 

3. Committees. 

: The composition of each committee and its terms of refer- 
; ence shall be fixed by the Council. Initially, such committees, 
together with their respective terms of reference, shall be as 
follows: 

' a. the Political Affairs Committee, consisting of the Po- 
' litical Advisers to the Respective High Commissioners, will be 
: concerned with all political and foreign affairs of the German 
: Federal and Land Governments coming within the competence 
of the Council; 

b. a Foreign Trade and Exchange Committee, consisting of 
the respective Economic and Finance Advisers of each of the 
High Commissioners. 

(i) the committee shall observe the economic, finan- 
cial, and foreign trade policies of the German authori- 
ties and shall advise the Council if such policies or any 
action taken or proposed to be taken pursuant thereto 
is likely to have such adverse effect on the foreign trade 
or foreign exchange resources of the German Govern- 
ment as is likely to increase its need for external 
assistance ; 

_ 530953—59-—4 
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(ii) the members of the committee shall automati- 
cally be members of the Board of Directors of the Joint 
Export-Import Agency (hereinafter referred to as 
“JEIA”) and in conjunction with the other directors 
shall be charged with the orderly liquidation of JEIA 
at the ealiest practicable date. The committee shall 
assume any control functions presently exercised by 
JELA as many warrant retention when the liquidation 
of JEIA is completed; 

(iii) it is understood that the German Federal Re- 
public will become a party to the convention for Euro- 
pean Economic Cooperation and will execute a bilateral 
agreement with the Government of the United States. 
It is further understood that thereafter the functions of 
the High Commission in respect of the matters referred. 
to in (i) will be appropriately modified ; 

c. the Economics Committee, consisting of the Economics 
Advisers to the respective High Commissioners, shall observe 
the general economic policies of the German authorities and 
shall advise the Council as to the exercise of its powers in this 
connection reserved under the Oecupation Statute. The Com- 
mittee shall advise the Council on all matters relating to the 
decartelization and deconcentration of German industry; 

d. the Finance Committee, consisting of the Finance Ad- 
visers to the respective High Commissioners, shall observe 
the general financial policies of the German authorities, and 
shall advise the Council as to the exercise of its powers in 
this connection reserved under the Occupation Statute. To 
the extent necessary within the limits of the provisions of 
the Occupation Statute, the Finance Committee shall suc- 
ceed to and shall assume the functions heretofore exercised by 
the Allied Bank Commission. 

e. the Law Committee, consisting of the Legal Advisers 
to the respective High Commissioners, shall advise the Coun- 
cil and its committees on all legal and judicial affairs arising 
out of the work of the High Commission ; 

£. the Military Security Board shall deal with all matters 
of demilitarization, disarmament, industrial prohibitions and 
limitations, and scientific research in accordance with its exist- 
ing terms of reference. 
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4. Committee Staffs and Subordinate Groups. 

a. within numerical limitations established by the Coun- 
cil, each of the committees designated pursuant to para- 
- graph 3 of this Article III shall establish such tripartite sub- 
| ordinate committees or other groups as may be necessary to 
- the performance of its functions and as the Council may ap- 
prove; 

b. except as specifically otherwise provided in subpara- 
graph ¢ of this paragraph 4, personnel for such subordi- 
nate committees or groups shall be appointed by each of the 
High Commissioners on @ basis of parity among the three 
Allied nations. They may include military personnel. The 
number, functions, and organizations of such subordinate com- 
- mittees or groups may be changed, adjusted, or eliminated 
entirely by the Council in the light of experience. Each sub- 
- ordinate committee or group shall be answerable to the com- 
mittee responsible for its creation and shall report to the 
' Council through such committee. Each subordinate agency 
shall be physically located at the headquarters of the High 
Commission except as may be otherwise determined by the 


Council; 

c. the subordinate committees and groups established 
pursuant to subparagraph a of this paragraph 4 shall in- 
clude: 


(i) Joint Export-Import Agex~y which, until liqui- 
dated as provided in subparagraph b of paragraph 3 
hereof, shall function under its existing terms of refer- 
ence with an integrated staff and shall report to the 
Committee on Foreign Trade and Exchange through 
its Director General who together with the deputy Di- 
rectors General shall be members of the Board of Di- 
rectors of JEIA; 

(ii) the Decartelization and Industrial Deconcentra- 
tion Group, the Coal Control Group, and the Steel Con- 
trol Group, all of which shall report through the Eco- 
nomics Committee; 

(iii) the Combined Travel Board which shall report 
through the Political Affairs Committee; 
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(iv) Civil Aviation Board which shall report as deter- 
mined by the Council; 

(v) an Information and Cultural Affairs Sub-Com- 
mittee which shall report through the Political Affairs 
Committee; 

(vi) a Sub-Committee on Foreign Interests which 
shall report as determined by the Council. 


5. Allied General Secretariat. 

The High Commission shall be served by a Tripartite Gen- 
eral Secretariat. The Secretariat will receive and dispatch all 
communications to or from the High Commission, prepare the 
agenda and materials for the meetings of the Council, and 
shall keep the minutes of their meetings. The Secretariat or 
its appropriate branches shall act as the channel of communi- 
cation between the High Commission and the agencies of the 
Federal Government, and between the Council and the several 
Land Commissioners with respect to matters affecting said 
Land Governments. The Secretariat shall maintain the rec- 
ords of the High Commission and be responsible for such other 
tasks as the Council may decide. 


IV 


Lanp CoMMISSIONERS 


1. All powers of the High Commission shall be uniformly 
exercised in the constituent Laender (States) of the Federal 
Republic, in accordance with tripartite policies and the direc- 
tions of the Council. 

2. To achieve uniformity in the exercise of its powers, the 
High Commission shall be represented at the seat of govern- 
ment of each of the constituent Laender by an Allied Land 
(State) Commissioner who shall be solely responsible to the 
Council for ensuring due compliance on the part of the Land 
authorities with the Council’s. decisions and directives. The 
Land Commissioner shall report and be solely responsible to 
the Council for all matters of tripartite concern in the Land 
and shall be the exclusive channel of communication and 
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liaison between the Council and the Land Government with 
respect to such matters. 

3. In particular each Land Commissioner shall be responsi- 
ble to the Council for: 

(a) initial consideration and prompt transmittal to 
the Council of Land legislation, together with his rec- 
ommendations thereon; 

(b) observing and ensuring due compliance on the 
part of the Land Government with the provisions of the 
Federal and Land Constitutions, the Occupation Stat- 
ute, and the laws of the Occupation Authorities in force; 

(c) providing information as required by the Mili- 
tary Security Board and giving all necessary assistance 
to the inspectorate of the Military Security Board and 
such other bodies as may be authorized by the Council; 

(d) the preparation of such periodic or special re- 
ports as the Council may request. 

4. Each Land Commissioner and the members of his staff 
. shall be nationals of the power in whose zone the Land is situ- 
' ated, and shall be appointed by and administratively responsi- 
| ble to the High Commissioner designated by such power. 


_ Each Land Commissioner shall be accountable exclusively to 
| his High Commissioner and shall be his channel of communi- 
; cation and liaison with the Land Government with respect to: 


(a) all matters which are listed in Article V, para- 
graph 2; 

(b) conduct of all relationships between the forces 
of occupation stationed in the Land and the govern- 
mental agencies thereof except to the extent that direct 
communications and relations may be authorized by 
him. 

| §. Each High Commissioner shall. designate an observed 
. together with a small personal staff to be agreed in each case 
by the High Commissioners concerned, to each of the Land 
_ Commissioners outside of his own zone for purposes of con- 
sultation and information. 
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InprvipvaL REsPoNSIBILITIES OF THE HicH ComissioNers 


1. Each High Commissioner shall maintain at the seat of 
government of each of the Laender in his zone a Land Com- 
missioner with the minimum staff and facilities required for 
the purposes set forth in Articles IV and V hereof. He shall 
ensure the due implementation by each of said Land Com- 
missioners of the decisions and directions of the Council. He 
shall also ensure that all powers of the High Commission are 
uniformly exercised within said Laender in accordance with 
tripartite policy and the decisions of the Council. 

2. Each High Commissioner shall be. responsible to his 
Government with respect to the Laender of his zone for the 
matters in fields reserved to Occupation Authorities listed 
below. Nevertheless so far as possible, he shall. coordinate 
the general policies which he may pursue in these fields with 
those of the other High Commissioners and exercise these 
powers in accordance with such tripartite legislation or policies 
as the Council may adopt: 

(a) maintenance of law and order if the responsible 
German authorities are unable to do so; 

(b) ensuring the protection, prestige, security and 
immunities of the Allied forces of occupation; of the 
Allied Occupation Authorities, their dependents, em- 
ployees and official representatives; 

(c) the delivery of reparations and restitutable 
property ; 

(d) care and administration of displaced persons; 

(e) the disposition of war criminals; 

(£) administration of justice in cases falling within 
the jurisdiction of Allied Courts; 

(g) control of the care and treatment in German 
prisons of persons charged before or sentenced by the 
Courts or tribunals of the Occupation Authorities, over 
the carrying out of sentences imposed on them and over 
questions of amnesty, pardon or release in relation to 
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3. Each High Commissioner shall be individually respon- 
: sible for the formulation annually, in accordance with tripartite 
' policies and criteria, of a budget of occupation costs and other 
. Tequirements within his zone. Such budget shall be formu- 
: lated and submitted to the Council, on a date to be determined 
| by it, for consideration and approval by the Council and for 
' consolidation in a total budget of the Occupation Authorities 
for transmission to the German Government. Each High 
Commissioner shall be responsible to the Council for control of 
the approved budget for his zone in accomdance with account- 
| ing standards and procedures established by the Council. 


vI 
DECISIONS OF THE CoUNCIL 


1. Formal decisions and directions of the Council affecting 
the Federal Government or any agency thereof shall be in 
. Writing and shall be communicated to the Chancellor by or on 
behalf of the Council. 

: 2. Formal communications involving matters of lesser im- 

port or of a routine character may be addressed to the Minister 
concerned by the appropriate organ of the Council. 

3. Formal decisions or directions of the Council ahectiag a 

' Land Government or agency thereof shall be in writing and 
i shall be communicated to its!Minister President through the 
Land Commissioner, in the name of the Council. 
. 4, Formal decisions of the Council shall be recorded in an 
' Official gazette maintained by the High Commission at the 
Allied seat of control in Germany which shall be published in 
: the English, French, and German languages. Publication of 
_ any’such decision in the official gazette of the High Commis- 
_ Sion shall be conclusive evidence that the recorded action or 
_ decision was taken pursuant to the powers vested in the Occu- 
| pation Authorities under the Occupation Statute. 


: Vil 
INTERNATIONAL AUTHORITY FOR THE RuHE 


The High Commission shall take ‘all necessary steps to give 
| effect:to Article 22 of the Agreement establishing the Tnternia- 
: tional-Authority for.the Ruhr. of April 28, 1949, 
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Formian Missions In GERMANY 


The necessary liaison with the governments of other nations 
especially interested will be ensured by the appointment by 
such governments of appropriate missions to the Council of 
the High Commission having access, by procedures to be deter- 
mined, to its subordinate bodies and the German Government, 


Ix 
Unrrep Nations ORGANIZATIONS IN GERMANY 


United Nations organizations and specialized agencies may 
operate in the Federal Republic of Germany on such terms as 
may be agreed by the Council. 


x 
OrrictaL LANGUAGES 


The official languages of the High Commission shall be Eng- 
lish and French. Authoritative German texts of documents 


shall be provided as necessary. 


xI 


In Witness Whereof the foregoing agreement has been duly 
executed by the respective representatives thereunto duly au- 
thorized of the Governments of the United Kingdom of Great 
Britain, the United States of America, and the Republic of 
France, in triplicate in the French and English languages, each 
text being equally authentic and shall come into effect on the 
date of the entry into force of the Occupation Statute. 

Paris 
June 16, 1949 


* * * * 


Agreement as to Tripartite Controls 


_ ‘Fhe Governments of the United Kingdom, France, and the 
United States agree to enter into a Trizonal Fusion Agreement 
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. "prior to the entry into effect of the Occupation Statute. ‘The 
| ‘representatives of the three Occupying Powers will make the 

| “ecessary arrangements to establish tripartite control machin- 
“ey for the Western Zones of Germany, which will become 
“effective ‘at the time of the establishment‘ of a provisional 
German government. The following provisions agreed by the 
_ Governments of the United Kingdom, France, and the United 
| States shall form the basis of these arrangements: 

I. An Allied High Commission composed of one High Com- 

- ‘missioner of each Occupying Power or his representative shall 
‘be the supreme Allied agency of control. 

2. The nature and extent of controls exercised by the Allied 
‘High Commission shall be in harmony with the Occupation 
“Statute and international agreements. 

"3. In order to permit the German Federal Republic to exer- 
cise increased responsibilities over domestic affairs and to 
‘Teduce the burden of occupation costs, staff personnel shall be 
‘kept toa minimum. 
~ 4. In the exercise of the powers reserved to the Occupation 
Authorities to approve amendments to the Federal Constitu- 
tion, the decisions of the Allied High Commission shall require 
“unanimous agreement. - 
’ 5. In cases in which the exercise of (or failure to exercise) 
the powers reserved under paragraph 2(g) of the Occupation 
‘Statute would increase the need for assistance from United 
States Government appropriated funds, there shall be a system 
_ of weighted voting. Under such system the representatives 
‘of the Occupation Authorities will have a voting strength pro- 
_ portionate to the funds made available to Germany by their 
respective Governments. This provision shall not, however, 
Yeduce the present United ‘States predominant voice in the 
| Jomt ‘Export-Import Agency and Joint Foreign Exchange 
Agency while these organizations, or any successor organiza- 
| tion to them, continue, in existence ‘and are.charged with the 
| performance of any of their present functions. No action taken 
| hereunder shall be contrary to any inter-governmental ‘agree- 
_ ment among the ‘signatories 0 or to the principles. of nondiscrim- 
Pinte ; 
6. On all other matters action shall be by majority vote. 
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7. (a) If a majority decision alters or modifies any inter- 
governmental agreement which relates to any of the subjects 
listed in paragraph 2(a) and 2(b) of the Occupation Statute, 
any dissenting High Commissioner may appeal to his Govern- 
ment. This appeal shall serve to suspend the decision pending 
agreement between the three Governments. 

(b) If a High Commissioner considers that a majority deci- 
sion conflicts with any inter-governmental agreement which 
relates to any of the subjects in paragraph 2(a) and 2(b) of 
the Occupation Statute or with the fundamental principles for 
the conduct of Germany’s external relations or with matters 
essential to the security, prestige, and requirements of. the 
occupying forces, he may appeal to his Government. Such 
an appeal shall serve to suspend action for 30 days, and there- 
after unless two of the Governments indicate that the grounds 
do not justify further suspension. 

{e) If such appeal is from an action of the Allied High Com- 
mission either declining to disapprove or deciding to disapprove 
German legislation, such legislation shall be provisionally dis- 

duration of the appeal period. 
that a decision made 


(State) constitution, 

Basic Law, may appeal to his Government. An appeal in this 
case shall serve to suspend action for a period not to exceed 21 
days from the date of the decision unless all three Governments 
agree otherwise. If such appeal is from an action of the Allied 
High Commission either declining to disapprove or deciding to 
disapprove German legislation, such legislation shall be pro- 
visionally disapproved for the duration of the appeal period. 
ig: All powers of the Allied High Commission shall be uni- 
formly exercised in accordance. with tripartite policies and 
directives. To this end in each Land the Allied High Com- 
mission shall be represented by a single Land: Commissioner 
who shall be solely responsible to’it for all tripartite affairs. 
Tn each Land the Land Commissioner shall be a national of the 
Allied power in whose Zone the Land is situated.. Outside his 
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own Zone each High Commissioner will delegate an observer 
to each of the Land Commissioners for. purposes of consultation 
and information. Nothing in this paragraph shall be construed 
to limit the functions of. bodies established pursuant to inter- 
government agreement. 

10. To the greatest extent possible, all directives and other 
instruments of control shall be addressed to the Federal and/or 
Land authorities. 

11. The Trizonal Fusion Agreement will continue in force 
until altered by agreement among the Governments. 
Washington, D.C. 

April 8, 1949 
2 o 2 7 e 

1. The pertinent provisions of the Foreign Service Act of 

1946, 22 U'S.C. §§ 801 et seq. (1952), are as follows: 


[GENERAL Provisions] 
§ 801. Congressional declaration of objectives. 


The Congress declares that the objectives of this 
chapter are to develop and strengthen the Foreign Serv- 
ice of the United States so as— 

(1) to enable the Foreign Service effectively to serve 
abroad the interests of the United States; 

(2) to insure that the officers and employees of the 
Foreign Service are broadly representative of the Amer- 
ican people and are aware of and fully informed in 
respect to current trends in American life; 

(3) to enable the Foreign Service adequately to ful- 

_ fill the functions devolving on it by reason of the trans- 
fer to the Department of State of functions heretofore 
performed by other Government agencies; 

_ (4) to provide improvements in the recruitment and 
training of the personnel of the Foreign Service; 

(5) to provide that promotions leading to positions 
of authority and responsibility shall be on the basis of 
merit and to insure the selection on an impartial basis 

_of outstanding persons for such positions; 

(6) to provide for the temporary appomtment or 

assignment to the Foreign Service of representative and 
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outstanding citizens of the United States possessing 
special skills and abilities; 

(7) to provide salaries, allowances, and benefits that 
will permit the Foreign Service to draw its personnel 
from all walks of American life and to appoint persons 
_ to the highest positions in the Service solely on the basis 
’ ‘of their demonstrated ability; — 

(8) to provide a flexible and comprehensive frame- 
“work for the direction of the Foreign Service in accord- 
ance with modern practices in B acaes administration ; 
and 

(9) to codify into one chapter all provisions of law 
- relating to the administration of the Foreign Service. 

- (Aug. 13, 1946, ch. 957, title I, § 111, 60 Stat. 999.) 

When used in this chapter, the term— | 

(1) “Service” means the Foreign Service of the 
United States; 

(2) “Secretary” means the Secretary of State; 

(3) “Department” means the Department of State; 

(4) “Government agency” means any executive de- 
partment, board, bureau, commission, or other agency 
in the executive branch of the Federal Government, or 
any corporation wholly owned (either directly or 
through one or more corporations) by the United 
States; 

(5) “Government” means the Government of the 
United States of America; 

(6) “Continental United States” means the States 
and the District of Columbia; 

(7) “Abroad” means all areas not included in the 
continental United States as defined in paragraph (6) 
of this section; 

(8) “Principal officer”. means the eee 3 in charge of 
an embassy, legation, or other diplomatic mission or of 
a consulate general, consulate, or vice consulate of the 
United States; and 

(9) “Chief of mission” means a Mise officer ap- 
pointed by the President, by and with the.advice and 

consent of the Senate, to be in charge of an embassy or 
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legation or other diplomatic mission of the United 
States or any person assigned under the terms of this 
chapter to be minister resident, charge d’affaires, com- 
missioner, or diplomatic agent. (Aug. 13, 1946, ch. 
957, title I, § 121, 60 Stat. 1000.) 


AGAINST UNIFORMS 


Sec. 803. An officer or employee of the Service hold- 
ing a position of responsibility in the Service shall not 
wear any uniform except such as may be authorized by 
law or such as a military commander may require civil- 
ians to wear in a theater of military operations. 


AGAINST ACCEPTING PRESENTS 


Sec. 804. An officer or employee of the Service shall 
not ask or, without the consent of the Congress, receive, 
for himself or any other person, any present, emolu- 
ment, pecuniary favor, office, or title from any foreign 
government. A chief of mission or other principal offi- 
cer may, however, under such regulations as the Presi- 
dent may prescribe, accept gifts made to the United 
States, or to any political subdivision thereof by the 
government to which he is accredited or from which he 
holds an exequatur. 


AGAINST ENGAGING IN BUSINESS ABROAD 


Sec. 805. An officer or employee of the Service shall 
not, while holding office, transact or be interested in any 
business or engage for profit in any profession in the 
country or countries to which he is assigned abroad in 
his own name or in the name or through the agency of 
any other person, except as authorized by the Secretary. 


AGAINST CORRESPONDENCE ON AFFAIRS OF FOREIGN 
GOVERNMENTS 


Sec. 806. (a) An officer or employee of the Service 
shall not correspond in regard to the public affairs of 
any foreign government except with the proper officers 
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of the United States, except 2s authorized by the Sec- 


retary. 

(b) An officer or employee of the Service shall not 
recommend any person for employment in any position 
of trust or profit under the government of the country 
to which he is detailed or assigned, except as authorized 
by the Secretary. 

J * * * * 
§ 807. Prohibitions; political, racial, religious, or color 
discrimination. 


* 2 * * * 


In carrying out the provisions of this chapter, no 
political test shall be required and none shall be taken 
into consideration, nor shall there be any discrimination 
against any person on account of race, creed, or color. 
(Aug. 18, 1946, ch. 957, title X, § 1005, 60 Stat. 1030.) 


* . * * * 


§8lla. Administration of Foreign Service; delegation 
of authority. 


The Secretary of State, or such person or persons 
designated by him, notwithstanding the provisions of 
this chapter or any other law, except where authority 
is inherent in or vested in the President of the United 
States shall administer, coordinate, and direct the For- 
eign Service of the United States’ and the personnel of 
the State Department. Any provisions in this. chapter, 
or in any other law, vesting authority in the “As- 

for Administration”, the 


to vest su 
26, 1949, ch. 143 § 3, 63 Stat. 111.) 


* * * * * 


st 


[GovernrNnG Bopies or THE SERVICE] 


PART A.—OFFICERS 


§ 821. Director General; appointment; duties. 


The Service shall be administered by a Director Gen- 
eral of the Foreign Service, referred to in this chapter 
as the Director General, who shall be appointed by the 
Secretary from among Foreign Service officers in the 
class of career minister or in class 1. Under the gen- 
eral supervision of the Secretary and the Assistant Sec- 
retary of State in charge of the administration of the 
Department, the Director General shall, in addition to 
administering the Service and performing the duties 
specifically vested in him by this chapter or any other 
Act, coordinate the activities of the Service with the 
needs of the Department and of other Government 
agencies and direct the performance by officers and em- 
ployees of the Service of the duties imposed on them by 
the terms of any law or by any order or regulation 
issued pursuant to law or by any international agree- 
ment to which the United States is a party. (Aug. 13, 
1946, ch. 957, title IT, § 201, 60 Stat. 1000.) 


Ad * * * 


PART B.—BOARDS 


§ 826. Board ‘of the Foreign Service; composition; 
duties. 

(2) The Board of the Foreign Service shall be com- 
posed of the Assistant Secretary of State in charge of 
the administration. of the Department, who shall be 
Chairman ; two other Assistant Secretaries of State, des- 
ignated by the Secretary to serve on the Board; the 
Director General; and one representative each, occu- 
pying positions with comparable responsibilities, from 
the Departments of Agriculture, Commerce, and Labor, 
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designated, respectively, by. the heads. of such depart- 
ments. The Secretary may request the head of any 
other Government department to designate a repre- 
sentative, occupying @ position with comparable re- 
sponsibilities, to attend meetings of the Board when- 
ever matters affecting the interest of such department 
are under consideration. 

(b) The Board of the Foreign Service shall make rec- 
ommendations to the Secretary concerning the functions 
of the Service; the policies and procedures to govern 
the selection, assignment, rating, and promotion of For- 
eign Service officers; and the policies and procedures to 
govern the administration and personnel management 
of the Service; and shall perform such other duties as 
are vested in it by the other sections of this chapter or 
by the terms of any other Act. (Aug. 13, 1946; ch. 957, 
title II, § 211, 60Stat. 1001.) 


§ 827. Board of Examiners for the Foreign Service; 
duties; composition. 
(a) The Board of Examiners for the Foreign Service, 


shall, in accordance with regulations prescribed by the 
Secretary and under the general supervision of the 
Board of the Foreign Service, provide for and supervise 
the conduct of such examinations as may be given to 
candidates for appointment as Foreign Service officers 
in accordance with the provisions of sections 911 and 
912 of this title or to any other person to whom an 
examination for admission to the Service shall be given 
in accordance with the provisions of this chapter or any 
other Act or any regulations issued pursuant thereto, 
and provide for such procedures as may be necessary to 
determine the loyalty of such persons to the United 
States and their attachment to the principles of the 
Constitution. 

(b) The membership of the Board of Examiners for 
the Foreign Service, not more than half of which shall 
consist of Foreign Service officers, shall be constituted in 
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accordance with regulations prescribed by the Secretary. 
(Aug. 13, 1946, ch. 957, title II, § 212, 60 Stat. 1001.) 


[Duties or Orricers AND EMPLOYEES] 
PART A.—GENERAL 


§ 841. Compliance with laws, international agreements, 
! and executive orders. 

Officers and employees of the Service shall, under the 
direction of the Secretary, represent abroad the interests 
_ of the United States and shall perform the duties and 
comply with the obligations resulting from the nature of 
their appointments or assignments or imposed on them 
by the terms of any law or by any order or regulation 
issued pursuant to law or by any international agree- 
ment to which the United States is a party. (Aug. 13, 
1946, ch. 957, title ITI, § 301, 60 Stat. 1001.) 


§ 842. Regulations of Secretary governing duties. 
The Secretary shall, except in an instance where the 
authority is specifically vested in the President, have 


authority to prescribe regulations not inconsistent with 
the Constitution and the laws of the United States in 
relation to the duties, functions, and obligations of offi- 
cers and employees of the Service and the administra- 
tion of the Service. (Aug. 13, 1946, ch. 957, title III, 
§ 302, 60 Stat. 1001.) 


§ 843. Delegation of authority to prescribe regulations. 

In cases where authority to prescribe regulations re- 
lating to the Service or the duties: and ‘obligations of 
officers and employees of the Service is specifically vested 
in the ‘President: by the terms of this chapter or any 


‘) ‘other Act, the President. may, nevertheless, authorize 


. the Secretary to prescribe such regulations... (Aug. 13, 
1946, ch. 957, title TIT, § 303, 60 Stat. 1002.) 


e@ * + * * 


60 
[PERSONNEL CaTEcori&s | 
PART A.—CATEGORIES OF PERSONNEL 


§ 861. Division of personnel. 


The persorinel of the Service shall consist of the fol- 
lowing categories of officers and employees: 

(1) Chiefs of mission, who shall be appointed or as- 
signed in accordance with the provisions of section 901 
of this title; 

(2) Foreign Service officers, who shall be appointed 
in accordance with section 906 of this title, including 
those serving as chiefs of mission ; 

(3) Foreign Service Reserve officers, who shall be 
assigned to the Service on a temporary basis from Gov- 
ernment agencies or appointed on a temporary basis 
from outside the Government in accordance with the 
provisions of section 922 of this title, in order to make 
available to the Service such specialized skills as may 
from time to time be required; 

(4) Foreign Service staff officers and employees, who 
shall be appointed in accordance with the provisions of 
section 936 of this title and who shall include all person- 
nel who are citizens of the United States, not compre- 
hended under paragraphs (1), (2), (3), and (6) of this 
section, and who shall occupy positions with technical, 
administrative, fiscal, clerical, or custodial responsi- 
bilities. 

(5) Alien clerks and employees, who shall be ap- 
pointed in accordance with the provisions of section 946 
of this title; and 

(6) Consular agents who shall be appointed in ac- 
cordance with the provisions of section 951 of this title. 
(Aug. 13, 1946, ch. 957, title IV, $401, 60 Stat. 1002.) 


2 * + * e 


PART E.—CLASSIFICATION OF POSITIONS 


§ 886. Classification by Secretary. 


Under such regulations as he may prescribe, the Sec- 
retary shall classify all positions in the Service, includ- 
ing those positions at foreign posts which may be held 
by career ministers, and shall allocate all positions occu- 
pied or to be occupied by staff officers or employees to 
classes and subclasses established by sections 870 and 
887 of this title, respectively, and by alien employees 
and consular agents to such classes as may be estab- 
lished by regulation. (Aug. 13, 1945, ch. 957, title IV, 
§ 441, 60 Stat. 1005.) 


* * * * 


[APPOINTMENTS AND ASSIGNMENTS ] 


PART A.—PRINCIPAL DIPLOMATIC REPRESENTATIVES 


§ 901. Appointment and assignment by President. 
(a) The President shall, by and with the advice and 


consent of the Senate, appoint ambassadors and min- 
isters, including career ministers. 

(b) The President may, in his discretion, assign any 
Foreign Service officer to serve as minister resident, 
chargé d’affaires, commissioner, or diplomatic agent for 
such period as the public interest may require. (Aug. 
13, 1946, ch. 957, title V, § 501, 60 Stat. 1007.) 


* * * * 


PART B.——FORBIGN SERVICE OFFICERS 


§ 906. Appointment by President to a class. 


The President shall appoint Foreign Service officers 
by and with the advice and consent of the Senate. All 
appointments of Foreign Service officers shall be by 
appomtment to a class and not to a particular post. 

(Aug. 18, 1946, ch. 957, title V, § 511, 60 Stat. 1007.) 


+ * + * * 
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§ 909. Assignment and transfers. 

A Foreign Service officer, commissioner as & diplo- 
matic or consular officer, may be assigned by the Secre- 
tary to serve in any diplomatic position other than that 
of chief of mission or in any consular position, and he 
may also be assigned to serve in any other capacity in 
which he is eligible to serve under the terms of this or 
any other Act. Hemay be transferred from one post to 
another by order of the Secretary as the interests of the 
Service may require. (Aug. 13, 1946, ch. 957, title V, 
§ 514, 60 Stat. 1008.) 


*. * * * * 


_ §911. Admission to class 6. 


No person shall be eligible for appointment as a For- 
eign Service officer of class 6 unless he has passed such 
written, oral, physical, and other examinations as the 
Board of Examiners for the Foreign Service may pre- 
seribe to determine his fitness and aptitude for the work 
of the Service and has demonstrated his loyalty to the 
Government of the United States and his attachment to 
the principles of the Constitution. The Secretary shall 
furnish the President with the names of those persons 
. who have passed such examinations and are eligible for 
appointment as Foreign Service officer of class 6. (Aug. 
13, 1946, ch. 957, title V, § 516, 60 Stat. 1008). 


* * * * * 


§ 912. Admission to classes 1-5 without prior service in 
‘class 6. 


A person who has not served in class 6 shall not be 
eligible for appointment as a Foreign Service officer of 
classes 1 to 5, inclusive, unless he has passed such writ- 
ten, oral, physical, and other examinations as the Board 
of Examiners for the Foreign Service may prescribe to 
determine his fitness and aptitude for the work of the 
Service; demonstrated his loyalty to the Government of 
-- the United States and his attachment to the principles 
_ of the Constitution; and rendered at least four years of 
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actual service immediately prior to appointment in a po- 
sition of responsibility in the Service or in the Depart- 
- ment or both, except that, if he has reached the age of 
thirty-one years, the requirement as to service may be 
reduced to three years. The Secretary shall furnish the 
President with the names of those persons who shall 
have passed such examinations and are eligible for ap- 
pointment as Foreign Service officers of classes 1 to 5, 
_ inclusive. The Secretary shall, taking into considera- 
tion the age, qualifications, and experience of each can- 
‘didate for appointment, recommend the class to which 
he shall be appointed in accordance with the provisions 
of this section. (Aug. 13, 1946, ch. 957, title V, § 517, 
60 Stat. 1008.) 


* * * * » 


PART C.—FOREIGN SERVICE RESERVE OFFICERS 


§ 921. Establishment of Reserve. 


In accordance with the terms of this chapter and 
under such regulations as the Secretary shall prescribe, 


there shall be organized and maintained a Foreign Serv- 
- ice Reserve, referred to in this chapter as the Reserve. 
(Aug. 13, 1946, ch. 957, title V, § 521, 60 Stat. 1009.) 


= §922. Appointments and assignments to Reserve. 


Whenever the services of a person who is a citizen of 
the United States and who has been such for at least 
five years are required by the Service, the Secretary 

may— 
~ (1) appoint as a Reserve officer for nonconsecutive 
‘periods of not more than four years each, a person not 
in the employ of the Government whom the Board of 
the Foreign Service shall deem to have outstanding 
qualifications of a specialized character; and 

(2) assign as a Reserve officer for nonconsecutive 
periods of not more than four years each a person regu- 
~-~ Tarly employed in any Government agency, subject, in 
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the case of an employee of a Government agency other 
than the Department of State, to the consent of the 
head of the agency concerned. (Aug. 13, 1946, ch. 957, 
title V, § 522, 60 Stat. 1009.) 


§ 923. Appointment and assignment to a class. 


A Reserve officer, appointed or assigned to active 
duty, shall be appointed or assigned to a class and not 
to a particular post, and such an officer may be assigned 
to posts and may be transferred from one post to an- 
other by order of the Secretary as the interests of the 
Service may require. The class to which he shall be 
appointed or assigned shall depend on his age, quali- 
fications, and experience. (Aug. 13, 1946, ch. 957, title 
V, § 523, 60 Stat. 1009.) 


* * * 2 * 


§ 926. Benefits. 


A Reserve officer shall, except as otherwise provided 
in regulations which the Secretary may prescribe, re- 
ceive all the allowances, privileges, and benefits which 
Foreign Service officers are entitled to receive in accord- 
ance with the provisions of subchapter IX of this chap-~ 
ter. (Aug. 13, 1946, ch. 957, title V, § 526, 60 Stat. 
1010.) 


2 * > ee * 


[Forze1cn Service Srarr Orricers] 


§ 936. Appointments. 


The Secretary shall appoint staff officers and em- 
ployees under such regulations as he may preseribe and, 
as soon as practicable, in accordance with the pro- 
visions of sections 886-888 of this title. (Aug. 13, 
1946, ch. 957, title V, §531, 60 Stat. 1010.) 


§ 937. Assignments and transfers. 


The Secretary may, in accordance with uniform pro- 
cedures established in such regulations as he may pre 


seribe, assign a staff officer or employee to a position at 
any post and transfer such a person from a position in 
one class to 4 vacant position within the same class, and 
from one post to another. Upon demonstration of 
ability to assume duties of greater responsibility, such 
person may, as provided in section 1016 of this title, be 
promoted to a vacant position in a higher class at the 
same or at a higher rate of salary and he may be trans- 
ferred from one post to another in connection with such 
promotion. (Aug. 13, 1946, ch. 957, title V, § 532, 60 
Stat. 1010.) 
[ASsIGNMENTS] 


§ 964. Assignment to trade, labor, agricultural, scien- 
tific, or other conferences. 


An officer or employee of the Service may, in the dis- 
cretion of the Secretary, be assigned or detailed for duty 
with domestic or international trade, labor, agricultural, 
scientific, or other conferences, congresses, or gatherings, 
including those whose place of meeting is in the con- 
tinental United States; or for other speciaf duties, in- 
cluding temporary details under commission not at his 
post or in the Department. (Aug. 13, 1946, ch. 957, 
title V, § 574, 60 Stat. 1012.) 


§ 965. Assignments to foreign governments. 


The Secretary may, in his discretion, assign or detail 
an officer or employee of the Service for temporary serv- 
ice to or in cooperation with the government of another 
country in accordance with the provisions of the Act of 
May 25, 1938, as amended (52 Stat. 442; 53 Stat. 652). 
(Aug. 13, 1946, ch. 957, title V, § 575, 60 Stat. 1013.) 


§ 966. Assignments to international organizations. 
The Secretary may, in his discretion, assign or detail 
an officer or employee of the Service for temporary serv- 
ice to or in cooperation with an international organiza- 
tion in which the United States participates under the 
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same conditions as those governing the assignment or de- 
tail of officers or employees of the Service to the govern- 
ment of another country in accordance with the 
provisions of the Act of May 25, 1938, as amended (52 
Stat. 442; 53 Stat. 652). (Aug. 18, 1946, ch. 957, title 
V, § 576, 60 Stat. 1013.) 


* 2 * * * 


[PERSONNEL ADMINISTRATION ] 


PROMOTION 


§ 991. Promotion of Foreign Service Officers by selec- 
tion. 


All promotions of Foreign Service Officers shall be 
made by the President, in accordance with such regula- 
tions as he may prescribe, by appointment to a higher 
class, by and with the advice and consent of the Senate. 
Promotion shall be by selection on the basis of merit. 
(Aug. 13, 1946, ch. 957, title VI, § 621, 60 Stat. 1014.) 


° * * * * 
SEPARATION 


§ 1007. Separation for unsatisfactory performance of 
duty. . 


(2) The Secretary may, under such regulations as he 
may prescribe, separate from the Service any Foreign 
Service officer above class 6 on account of the unsatis- 
factory performance of his duties; but no such officer 
shall be so separated from the Service until he shall 
have been granted a hearing by the Board of the For- 
eign Service and the unsatisfactory performance of his 
duties shall have been established at such hearing. 

(b) Any Foreign Service officer over forty-five years 
of age, separated from the Service in accordance with 
the provisions of subsection (2) of this section, shall be 
retired upon an annuity computed in accordance with 
the- provisions of section 1076 of this title but not in 
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excess of 25 per centum of his per annum salary at the 
time of his separation. 

(c) Any Foreign Service officer under forty-five years 
of age, separated from the Service in accordance with 
the provisions of subsection (a) of this section, shall at 
the time of separation receive a payment equal to one 
year’s salary or the refund of the contributions made 
by him to the Foreign Service Retirement and Dise- 
bility Fund, whichever shall be greater. 

(d) Any payments made in accordance with the pro- 
visions of this section shall be made out of the Foreign 
Service Retirement and Disability Fund. (Aug. 13, 
1946, ch. 957, title VI, § 637, 60 Stat. 1016.) 


§ 1008. Separation for misconduct or malfeasance. 


The Secretary shall separate from the Service any 
Foreign Service officer or Reserve officer who shall be 
guilty of misconduct or malfeasance in office, but no 
such officer shall be so separated from the Service until 
he shall have been granted a hearing by the Board of 
the Foreign Service and his misconduct or malfeasance 


shall have been established at such hearing. Any officer 
separated from the Service in accordance with the pro- 
visions of this section shall not be eligible to receive the 
benefits provided by sections 1061-1116 of this title, but 
his contributions to the Foreign Service Retirement and 
Disability Fund shall be returned to him in accordance 
with the provisions of section 1086(a) of this title 
(Aug. 13, 1946, ch. 957, title VI, § 638, 60 Stat. 1016.) 


* ad + * * 


§ 1021. Unsatisfactory performance of duty: 


The Secretary may, under such regulations as he may 
prescribe separate from the Service any staff officer or 
employee on account of the unsatisfactory performance 
of his duties, but no such officer or employee shall be so 
separated from the Service until he shall have been 
granted a hearing by the Board of the Foreign Service 

520953596 
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and the unsatisfactory performance of his duties shall 
have been established at such hearing. (Aug. 13, 1946, 
ch. 957, title VI, § 651, 60 Stat. 1017.) 


§ 1022. Misconduct or malfeasance. 


The Secretary shall separate from the Service any 
staff officer or employee who shall be guilty of miscon- 
duct or malfeasance in office, but no such officer or em- 

_ ployee shall be so separated from the Service until he 
shall have been granted a hearing by the Board of the 
Foreign Service and his misconduct or malfeasance shall 
have been established at such hearing. (Aug. 13, 1946, 
ch. 957, title VI, § 652, 60 Stat. 1017.) 


* * * * * 


[Tse Foreicn Service InstIToTs) 


§ 1041. Establishment of the Institute. 

The Secretary shall, in order to furnish training and 
instruction to officers and employees of the Service and 
of the Department and to other officers and employees 
of the Government for whom training and instruction in 
the field of foreign relations is necessary, and in order 

of study incidental to 


inafter called 
title VII, § 701, 60Stat. 1018.) 


* * * * * 


2. The pertinent provisions of the original Veterans’ Prefer- 
ence Act of 1944, 5 US.C. §§ 851 et seq. (1940 ed., Supp. 1), 
are as follows: 


" $51. Persons entitled to federal employment prefer- 
ences. 

In certification for appomtment, in appointment, re- 
instatement in reemployment, and in retention in civil- 
jan positions in all establishments, agencies, bureaus, 
administrations, projects, and departments of the Gov- 
ernment, permanent or temporary, and in either (a) the 
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classified civil service; (b) the unclassified civil service; 
(c) any temporary or emergency establishment, agency, 
bureau, administration, project, and department created 
by Act of Congress or Presidential Executive order; and 
(d) the civil service of the District of Columbia, prefer- 
ence shall be given to (1) those ex-servicemen and 
women who have served on active duty in any branch 
of the armed forces of the United States and who have 
established the present existence of a service-connected 
disability or who are receiving compensation, disability 
retirement benefits, or pension by reason of public laws 
administered by the Veterans’ Administration, the War 
Department or the Navy Department; (2) the wives of 
such service connected disabled ex-servicemen as have 
themselves been unable to qualify for any civil-service 
appointment; (3) the unmarried widows of deceased 
ex-servicemen who served on active duty in any branch 
of the armed forces of the United States during any war, 
or in any campaign or expedition (for which a campaign 
badge has been authorized), and who were separated 
therefrom under honorable conditions; and (4) those 
ex-service men and women who have served on active 
duty in any branch of the armed forces of the United 
States, during any war, or in any campaign or expedi- 
tion (for which a campaign badge has been authorized), 
and have been separated therefrom under honorable 
conditions. (June 27, 1944, ch. 287 § 2, 58 Stat. 387.) 
§ 852. Examinations; earned ratings; additional credit. 
In all examinations to determine the qualifications of 
applicants for entrance into the service ten points shall 
be added to the earned rating of those persons included 
under section 851 (1), (2), and (3) of this title, and 
five points shall be added to the earned rating of those 
persons included under section 851(4) of this title: 
Provided, That in examinations for the positions of 
guards, elevator operators; messengers, and custodians | 
competition shall be restricted to persons entitled to 
preference under this chapter as long as persons entitled 
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to preference are available and during the present war 
and for a period of five years following the termination 
of the present war as proclaimed by the President or 
by a concurrent resolution of the Congress for such 
other positions as may from time to time be determined 
by the President. (June 27, 1944, ch. 287, § 3, 58 Stat. 
388.) 


§ 853. Credit for experience. 


In examinations where experience is an element of 
qualification, time spent in the military or naval service 
of the United States shall be credited in a veteran’s rat- 
ing where his or her actual employment in a similar 
vocation to that for which he or she is examined was 
interrupted by such military or naval service. In all 
examinations to determine the qualifications of a vet- 
eran applicant, credit shall be given for all valuable 
experience, including experience gained in religious, 
civic, welfare, service, and organizational activities, re- 
gardless of whether any compensation was received 
therefor. (June 27, 1944, ch. 287, § 4, 58 Stat. 388.) 


§ 854. Waiver of physical and educational qualifica- 
tions. 


In determining qualifications for examination, ap- 
pointment, promotion, retention, transfer, or reinstate- 
ment, with respect to preference eligibles, the Civil 
Service Commission or other examining agency shall 
waive requirements as to age, height, and weight, pro- 
vided any such requirement is not essential to the per- 
formance of the duties of the position for which exam- 
ination is given. The Civil Service Commission or 
other examining agency, after giving due consideration 
to the recommendation of any accredited physician shall 
waive the physical requirements in the case of any vet- 
eran, provided such veteran is, in the opinion of the 
Civil Service Commission, or other examining agency 
physically able to discharge efficiently the duties of the 
position for which the examination is given. No mini- 
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mum educational requirement will be prescribed in any 
civil-service examination except for such scientific, tech- 
nical, or professional positions the duties of which the 
Civil Service Commission decides cannot be performed 
by a person who does not have such education. The 
Commission shall make a part of its public records its 
reasons for such decision. (June 24, 1944, ch. 287, 
§ 5, 58 Stat. 388.) 


§ 855. Exemption from certain restrictive laws. 


Preference eligibles shall not be subject to the pro- 
visions of section 641 of this title concerning two or 
more members of a family in the service, or to the pro- 
visions of section 633 of this title concerning apportion- 
ment of appointments in the Government departments 
in the District of Columbia among the several States 
and Territories according to population, but may be re- 
quired to furnish evidence of residence and domicile. 
(June 27, 1944, ch. 287, § 6, 58 Stat. 389.) 


§ 856. Register or lists of eligibles; entry rank. 

The names of preference eligibles shall be entered on 
the appropriate registers or lists of eligibles in accord- 
ance with their respective augmented ratings, and the 
name of a preference eligible shall be entered ahead of 
all others having the same rating: Provided, That, ex- 
cept for positions in the professional and scientific serv- 
ices for which the entrance salary is over $3,000 per 
annum, the names of all qualified preference eligibles, 
entitled to ten points in addition to their earned ratings 
shall be placed at the top of the appropriate civil-service 
register or employment list, in accordance with their re- 
spective. augmented ratings. (June 27, 1944, ch. 287, 
§ 7, 58 Stat. 389.) 

§ 857. Certification of eligibles; selection from available 
names; exceptions; promotion of substitutes 
in postal service. 

When, in accordance with civil-service laws, and rules, 
® nominating or appointing office shall request certifi- 
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cation of eligibles for appointment purposes, the Civil 
Service Commission shall certify, from the top of the 
appropriate register of eligibles, a number of names suf- 
ficient to permit the nominating or appointing officer 
to consider at least three names in connection with each 
vacancy. The nominating or appointing officer shall 
make selection for each vacancy from not more than the 
highest three names available for appointment on such 
certification, unless objection shall be made, and sus- 
tained by the Commission, to one or more of the persons 
certified, for any proper and adequate reason, as may 
be prescribed in the rules promulgated by the Civil 
Service Commission: Provided, That an appointing 
officer who passes over a veteran eligible and selects a 
nenveteran shall file with the Civil Service Commission 
his reasons in writing for so doing, which shall become 
a part of the record of such veteran eligible, and shall 
be made available upon request to the veteran or his 
designated representative; the Civil Service Commis- 
sion is directed to determine the sufficiency of such sub- 
mitted reasons and, if found insufficient, shall require 
such appointing officer to submit more detailed informa- 
tion in support thereof ; the findings of the Civil Service 
Commission as to the sufficiency or insufficiency of such 
reasons shall be transmitted to and considered by such 
appointing officer, and a copy thereof shall be sent to 
the veteran eligible or to his designated representative 
upon request therefor: Provided, further, That if, upon 
certification, reasons deemed sufficient by the Civil 
Service Commission for passing over his name shall 
three times have been given by an appointing officer, 
certification of his name for appointment may thereafter 
be discontinued prior notice of which shall be sent to 
the veteran eligible. Whenever in the Postal Service 
two or more substitutes are appointed on the same day, 
they shall be promoted to the regular force in the order 
in which their names appeared on the civil-service reg- 
ister from which they were originally appointed when- 
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ever there are substitutes of the required sex who are 

eligible and will accept, unless such vacancies are filled 

by transfer or reinstatement. (June 27, 1944, ch. 287, 

§ 8, 58 Stat. 389.) 

§ 858. Unclassified civil service; selection from qualified 
applicants. 

In the unclassified Federal, and District of Columbia, 
civil service, and in all other positions and employment 
hereinbefore referred to in (c) of section 851 of this title, 
the nominating or appointing officer or employing official 
shall make selection from the qualified applicants in 
accordance with the provisions of this chapter. (June 
27, 1944, ch. 287, § 9, 58 Stat. 389.) 

§ 859. Periodic examinations by Civil Service Commis- 
sion, 

The Civil Service Commission is authorized and di- 
rected to hold an examination, during the next succeed- 
ing quarterly period, for any position to which any ap- 
pointment has been made within the preceding three 
years, for any person included under section 851 (1), 


(2), and (8) of this title upon application for examina- 
tion for any such position. (June 27, 1954, ch. 287, 
§ 10, 58 Stat. 390.) 


§ 860. Rules and regulations by Civil Service Commis- 
sion. 

The Civil Service Commission is hereby authorized to 
promulgate appropriate rules and regulations for the ad- 
ministration and enforcement of the provisions of this 
chapter. (June 27, 1944, ch. 287, § 11, 58 Stat. 390.) 


§ 861. Reduction in personnel; considerations affecting 
release. 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em- 
ployment, military preference, length of service, and 
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efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com- 
puting length of total service: Provided further, That 
preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other com- 
peting employees and that preference employees whose 
efficiency ratings are below “good” shall be retained in 
preference to competing nonpreference employees who 
have equal or lower efficiency ratings: And provided 
further, That when any or all of the functions of any 
agency are transferred to, or when any agency is replaced 
by, some other agency, or agencies, all preference em- 
ployees in the function or functions transferred or in the 
agency which is replaced by some other agency shall 
first be transferred to the replacing agency, or agencies, 
for employment in positions for which they are quali- 
fied, before such agency, or agencies, shall appoint addi- 
tional employees from any other source for such posi- 
tions. (June 27, 1944, ch. 287, § 12, 58 Stat. 390.) 


§ 862. Recertification and reappointment of resigned, 
dismissed, or furloughed employees. 


Any preference eligible who has resigned or who has 
been dismissed or furloughed may, at the request of any 
appointing officer, be certified for, and appointed to, any 
position for which he may be eligible in the civil service, 
Federal, or District of Columbia, or in any establish- 
ment, agency, bureau, administration, project, or de- 
partment, temporary or permanent. (June 27, 1944, ch. 
287, § 13, 58 Stat. 390.) ' 


§ 863. 

No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, herein- 
before referred to shall be discharged, suspended for 
. more than thirty days, furloughed without pay, reduced 
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in rank or compensation, or debarred for future appoint- 
ment except for such cause as will promote the efficiency 
of the service and for reasons given in writing, and the 
person whose discharge, suspension for more than thirty 
days, furlough without pay, or reduction in rank or com- 
pensation is sought shall have at least thirty days’ ad- 
vance written notice (except where there is reasonable 
cause to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed), 
stating any and all reasons, specifically and in detail, for 
any such proposed action; such preference eligible shall 
be allowed a reasonable time for answering the same 
personally and in writing, and for furnishing affidavits 
in support of such answer, and shall have the right to 
appeal to the Civil Service Commission from an adverse 
decision of the administrative officer so acting, such 
appeal to be made in writing within a reasonable length 
of time after the date of receipt of notice of such adverse 
decision: Provided, That such preference eligible shall 
have the right to make a personal appearance, or an 
appearance through a designated representative, in ac- 
cordance with such reasonable rules and regulations as 
may be issued by the Civil Service Commission; after 
investigation and consideration of the evidence submit- 
ted, the Civil Service Commission shall submit its find- 
ings, and recommendations to the proper administrative 
officer and shall send copies of same to the appellant or 
to his designated representative: Provided further, That 
the Civil Service Commission may declare any such 
preference eligible who may have been dismissed or fur- 
loughed without pay to be eligible for the provisions of 
section 864 of this title (June 27, 1944, ch. 287, § 14, 
58 Stat. 390.) 

§ 864. Separated or furloughed eligibles as entitled to 

reclassification and reappointment. 


Any preference eligible, who has been furloughed or 
separated without delinquency or misconduct, upon re- 
quest, shall have his name placed on all appropriate 
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civil-service registers and/or on all employment lists, for 
every position for which his qualifications have been es- 
tablished, as maintained by the Civil Service Commis- 
sion, or as shall be maintained by any agency or project 
of the Federal Government or of the District of Colum- 
bia, in the order as provided in section 856 of this title, 
and shall then be eligible for recertification and re- 
appointment in the order and according to the procedure 
as provided for in sections 856 and 857 of this title. No 
appointment shall be made from an examination regis- 
ter of eligibles, except of ten-point preference eligibles, 
when there are three or more names of preference eligi- 
bles on any appropriate reemployment lists or the posi- 
tion to be filled. (June 27, 1944, ch. 287, § 15, 58 Stat. 
391.) 


§ 865. Resigned eligibles as entitled to reclassification 
and reappointment. 

Any preference eligible who has resigned shall, upon 
request to the Civil Service Commission, have his name 
again placed on all proper civil-service registers for which 
he may have been qualified, in the order as provided for 
in section 856 of this title, and shall then be eligible for 
recertification and reappointment in the order, and ac- 
cording to the procedure, as provided for in sections 856 
and 857 of this title. (June 27, 1944, ch. 287, § 16, 58 
Stat. 391.) 

§ 866. Definition of “Civil Service Commission” or 
“Commission”. ; 

The term “Civil Service Commission” or “Commis- 
sion” as used in this chapter shall mean the present 
United States Civil Service Commission or any body or 
person who may by law succeed to its powers and duties, 
or.any of them, or which or who may be designated by 
law to perform any specific duty and possess any specific 
power concerning matters covered by this chapter. 
(June 27, 1944, ch. 287, § 17, 58 Stat. 391.) 
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§ 867. Repeal of inconsistent laws; saving clause. 


All Acts and parts of Acts inconsistent with the pro- 
visions hereof are hereby modified to conform herewith, 
and this chapter shall not be construed to take away 
from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing law, 
Executive order, civil-service rule or regulation, or any 
department of the Government or officer thereof. (June 
27, 1944, ch. 287 § 18, 53 Stat. 391.) 


§ 868. Enforcement of rules and regulations by Com- 
mission. 


Jt shall be the authority and duty of the Civil Service 
Commission in all cases under the classified civil service 
to make and enforce appropriate rules and regulations 
to carry into full effect the provisions, intent, and pur- 
pose of this chapter and such Executive orders as may 
be issued pursuant thereto and in furtherance thereof. 
(June 27, 1944, ch. 287, § 19, 58 Stat. 391.) 

§ 869. Positions exempt from chapter. 

Nothing contained in this chapter is intended to ap- 
ply to any position in or under the legislative or judicial 
branch of the Government or to any position or appoint- 
ment which by the Congress.is required to be confirmed 
by, or made with, the advice and consent of the United 
States Senate: Provided, however, That the provisions 
of this chapter shall apply to appointments under sec- 
tions 3la, 31b, and 39a, of title 39. (June 27, 1944, ch. 
287, § 20, 58 Stat. 391.) 

' 3. Section 19 of the Veterans’ Preference Act, as amended, 
: 5 U.S.C. § 868 (1952), provides as follows: 


§ 857. Certification of eligibles; selection from available 
names; exceptions; promotion of substitutes 
in potsal service. 

When, in accordance with civil-service laws and rules, 

& nominating or appointing officer shall request. certifi- 
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cation of eligibles for appoitment purposes, the Civil 
Service Commission shall certify, from the top of the 
appropriate register of eligibles, a number of names suf- 
ficient to permit the nominating or appointing officer to 
consider at least three names in connection with each 
vacancy. The nominating or appointing officer shall 
make selection for each vacancy from not more than 
the highest three names available for appointment on 
such certification, unless objection shall be made, and 
sustained by the Commission, to one or more of the per- 
sons certified, for any proper and adequate reason, as 
may be prescribed in the rules promulgated by the Civil 
Service Commission: Provided, That an appointing 
officer who passes over @ veteran eligible and selects 3 
nonveteran shall file with the Civil Service Commission 
his reasons in writing for so doing, which shall become 
a part of the record of such veteran eligible, and shall be 
made available upon request to the veteran or his desig- 
nated representative; the Civil Service Commission is 
directed to determine the sufficiency of such submitted 
reasons and, if found insufficient, shall require such 
appointing officer to submit more detailed information 
in support thereof; the findings of the Civil Service 
Commission as to the sufficiency or insufficiency of such 
reasons shall be transmitted to and shall be complied 
with by such appointing officer, and a copy thereof shall 
be sent to the veteran eligible or to his designated repre- 
sentative upon request therefor: Provided, further, 
That if, upon certification, reasons deemed sufficient by 
the Civil Service Commission for passing over his name 
shall three times have been given by an appointing 
officer, certification of his name for appointment may 
thereafter be discontinued, prior notice of which shall 
be sent to the veteran eligible. Whenever in the Postal 
Service two or more substitutes are appointed on the 
same day, they shall be promoted to the regular force in 
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the order in which their names appeared on the civil- 
service register from which they were originally ap- 
pointed, whenever there are subsitutes of the required 
sex who are eligible and will accept unless such vacan- 
cies are filled by transfer or reinstatement. (As 
amended Aug. 14, 1953, ch. 485, § 2, 67 Stat. 582.) 


4. Section 14 of the Veterans’ Preference Act, as amended, 
5 US.C. $863 (1952), provides as follows: 


§ 863. Discharge, suspension, etc., only for cause; reason 
in writing; advance notice; personal appear- 
ance; findings and recommendations. 


No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, bu- 
reau, administration, project, or department, hereinbe- 
fore referred to shall be discharged, suspended for more 
than thirty days, furloughed without pay, reduced in 
rank or compensation, or debarred for future appoint- 
ment except for such cause as will promote the efficiency 
of the service and for reasons given in writing, and the 
person whose diseharge, suspension for more than thirty 
days, furlough without pay, or reduction in rank or 
compensation is sought shall have at least thirty days’ 
advance written notice (except where there is reason- 
able cause to believe the employee to be guilty of a 
crime for which a sentence of imprisonment can be im- 
posed), stating any and all reasons, specifically and in 
detail, for any such proposed action; such preference eli- 
gible shali be allowed a reasonable time for answering 
the same personally and in writing, and for furnishing 
affidavits in support of. such answer, and shall have the 
right to appeal to the Civil Service Commission for an 
adverse decision of. the administrative officer so acting, 
such appeal to be made in writing within a2 reasonable 
length of time after the date of receipt of notice of such 
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adverse decision: Provided, That such preference 
eligible shall have the right to make a personal appear- 
ance, or an appearance through a designated repre- 
sentative, in accordance with such reasonable rules and 

- regulations as may be issued by the Civil Service Com- 
mission; after investigation and consideration of the 
evidence submitted, the Civil Service Commission shall 
submit its findings and recommendations to the proper 
administrative officer and shall send copies of the same 
to the appellant or to his designated representative, 
and it shall be mandatory for such administrative officer 
to take such corrective action as the Commission finally 
recommends: Provided further, That the Civil Service 
Commission may declare any such preference eligible 
who may have been dismissed or furloughed without 
pay to be eligible for the provisions of section 864 of 
this title. (June 27, 1944, ch. 287, § 14, 58 Stat. 390; 
Aug. 4, 1947, ch. 447, 61 Stat. 723.) 


5. Section 8 of the Veterans’ Preference Act, as amended, 5 
US.C. § 857 (1952 Supp. 1), provides as follows: 


§ 868. Enforcement of rules and regulations by Com- 
mission. 


Tt shall be the authority and duty of the Civil Service 
Commission in all cases under the classified civil service 
to make and enforce appropriate rules and regulations 
to carry into full effect the provisions, intent, and pur- 
pose of this chapter and such Executive orders as may 
be issued pursuant thereto and in furtherance thereof: 
Provided, That any recommendation by the Civil Serv- 
ice Commission, submitted to any Federal agency, on 
the basis of the appeal of any preference eligible, em- 
ployee or former employee, shall be complied with by 
such agency. (June 27, 1944, ch. 287, §19, 58 Stat. 
391; June 22, 1948, ch. 604, 62 Stat. 575.) 
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Rule 56(e), Federal Rules of Civil Procedure provides: 

Form of Affidavits; Further Testimony. Supporting 
and opposing affidavits shall be made on personal knowl- 
edge, shall set forth such facts as would be admissible 
in evidence, and shall show affirmatively that the affiant 
is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof 
referred to in an affidavit shall be attached thereto or 
served therewith. The court may permit affidavits to 
be supplemented or opposed by depositions or by fur- 
ther affidavits. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,174 


HORACE J. FELDMAN, 


Vv. 


CHRISTIAN A. HERTER, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


INTRODUCTION 


Looking at the Index of Appellee's brief, it becomes immediately 
apparent that out of the 32 pages of “Argument only 3 pages (14 
through 17) are devoted to supporting the decision of the Trial Court 
(dismissing this case as "moot"). The remaining 29 pages betray the 
fact that Defendant's Counsel just won't take even a final judicial "no" 
for an answer to their two contentions, namely, (1) that there was no 
transfer of function from the Department of the Army to the Depart- 
ment of State; and (2) that the Foreign Service Act of 1946 is involved 
in this case and that by implication it repealed pro tanto tanto the Veterans 
Preference Act. 
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The District Court and the Court of Claims in two Opinions not 
reversed (nor modified on this point) have provided "short (and final) 
answers" to these contentions in the companion cases to the case at 
bar brought by Judge Casman. For the sake of the record they must 
be restated here. 


For the convenience of the Court, however, this Reply Brief will 
briefly take up all four “points™ of Appellee's "Argument" seriatim and 
in the order in which they appear in Appellee's brief. 


I. THE CASE IS NOT MOOT. 


Appellee's brief argument contending for mootness is strictly 
bottomed on the contention that there is no more Allied Court in Ger- 
many of the type in which Appellant served as Clerk and that there is 
no position of Clerk of Court to which the Secretary of State can appoint 
him. For the purpose of this argument the first contention (that the 


exact type of Court is no longer in existence) is conceded, although there 


is in existence a Supreme Restitution Court in Germany to which the 
United States has appointed Judges. There exist also other International 
Courts staffed by Defendant and there was no evidence before the Trial 
Court (other than the bland statement of the Defendant that "there is no 
position of Clerk of Court to which the Secretary of State 'can' appoint 
the Appellant) to show that there, in fact, is no Clerk job to which the 
Secretary of State could appoint the Appellant (if he just wanted to), or 
would have to appoint Appellant under pertinent Civil Service regula- 
tions. It is clear that the Secretary has not shown that there exists no 
job for which the Appellant is not qualified. All he has even tried to 
show, unsuccessfully, is that there is no position which he or his 
delegates consider of “like status and pay™ to that of Clerk of Court. 


This, however, is not the law. Sec. 12 of the Veterans Preference 
Act provided that the Appellant was to be "transferred first" (i.e. before 
any non-veteran) to a position for which he is qualified. The cases 
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under Sec. 12 are clear that a position for which the veteran is ‘quali- 
fied™ need by no means be a position which is identical with or even 
exercising the same functions as the one from which the veteran was 
released. Thus, when the War Assets Administration was liquidated 
and the remaining functions were consolidated with those of the newly 
formed General Services Administration, veterans entitled to the pro- 
tection of Sec. 12 of the Veterans Preference Act were employed in 
quite different jobs than those in which they had been before the trans- 
fer of functions. Yet their “*bumping" rights were clearly enforced 
against non-veterans or even veterans of less seniority. Kirby v. 
United States, 155 F. Supp. 240 (Ct.Cls. 1957). A similar holding can 
be found in Parks v. United States, 147 F. Supp. 261 (Ct. Cls. 1957) with 
regard to investigators of the Internal Revenue; and in Adler v. United 
States, 129 Ct.Cls. 150, concerning Navy employees. In the former 
case the Court specifically stated: 
"Thus, in this case plaintiff's particular job 

was abolished by reorganization. It then became 

his right to "bump" non-veteran employees in the 

same grade who held the same or similar job 

which plaintiff was able to fill. 5 CFR 8 20.2(c), 

(d), and (f) and 8 20.5(b)(1) and (2) (Cum. Supp. 

1956).” 

There is no showing in this case that even an effort has been made 
to ascertain the qualifications of the Appellant, let alone his **bumping" 
rights, and without such showing a dismissal as "moot" is clearly un- 
justified. | 


I. THE AFFIDAVITS WERE NOT IN COMPLIANCE 
WITH RULE 56(e) F.R.C.P. 


Little need be added to the argument in Appellant's main brief 
(pp. 20 through 23) to the effect that the affidavits were not in compli- 
ance with Rule 56(e). Regardless of their inadmissibility, however -- 
containing, as it were, nothing but "conclusions" and "arguments", they 
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are entitled to little weight. Even if accepted, they do not carry the 
heavy burden of proof required to show that there is no position in the 
entire Department of State for which the Appellant is qualified, regard- 
less of whether such position is presently vacant or not, and there is no 


proof whatever that an examination has been made with regard to the 


"bumping" rights and qualifications of Appellant. 


Il. THE APPLICABILITY OF THE VETERANS PREFERENCE ACT. 


The great forensic effort of Appellee to keep Appellant from 
serving in a minor legal position in the State Department appears to be 
caused by State's desire to obtain final judicial determination to the 
effect that the Veterans Preference Act is not applicable to the Foreign 
Service. This is borne out by Appellee's again re-arguing this propo- 
sition after two Courts have held that the Foreign Service Act is not in- 
volved in this case and that if it had been, it did not repeal pro tanto the 
Veterans Preference Act. We will not burden this brief by additional 
lengthy argument on this point. We shall only quote here briefly from 
these two Opinions. 


In Casman v. Dulles, 129 F. Supp. 428, 429, the Court held: 


"it is argued, however, that the Veterans’ 
Preference Act does not apply to the Foreign Serv- 
ice of the United States and has been repealed pro 
tanto by the Act creating the Foreign Service, 22 
U.S.C.A. 8 801 et seq., which was enacted subse- 
quently to the effective date of the Veterans’ Pref- 
erence Act. Admittedly there is no express repeal 
provision in the Foreign Service Act. Repeals by 
implication, however, are not favored. It is a well 
recognized elementary principle of statutory con- 
struction that except in cases of clear repugnancy 
between an earlier and a later statute, the later 
statute will not be deemed to have repealed the 
former, but effect will be given to both if at all 
possible. This is that type of a situation. There 
is no clear repugnancy or inconsistency between 
the two statutes. That it may be undesirable to 
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foist the limitations of the Veterans’ Preference 
Act upon the Foreign Service and upon the dis- 
cretion of the Secretary of State is not a matter 
for the judiciary to consider. This is a question 
of policy for the Congress." 


In Casman v. United States, the Court of Claims specifically held: 


"However, the Government argues that the 
Veterans’ Preference Act, supra, does not apply 
to the Foreign Service, that the Foreign Service 
Act, 60 Stat. 999; 22 U. S.C. 801, superseded the 
Veterans’ Preference Act and repealed by im- 
plication the transfer provisions of section 12. 
Admittedly, there is no express repeal provision 
in the Foreign Service Act. 


"It is a familiar rule that repeal by implica- 
tion is found only by reason of necessity, and 
repeals by implication are consistently frowned 
upon. Moreover, the intention of the legislature 
to repeal ‘must be clear and manifest’. United 
States v. Borden Co., 308 U.S. 188. It is further 
the rule that except in cases of clear repugnancy 
between an earlier and a latter statute, the latter 
statute will not be deemed to have repealed the 
earlier, but effect to both should be given if pos- 
sible. 


"In this case we can find no inconsistency be- 
tween the two statutes. The question is not the 
power of the executive to remove a person in the 
Foreign Service, but whether under section 12 
plaintiff should have been transferred. His rights 
after transfer are not in question here. Undoubt- 
edly plaintiff could have been immediately sepa- 
rated if his separation came within the provisions 
of the Foreign Service Act. Nor is the question 
of policies of the Foreign Service here involved. 
It is only a question of whether plaintiff should 
have been awarded transfer rights under section 
12." 

-- Court of Claims - 436-55, 
decided July 16, 1958. 


But most important, as we pointed out in our main brief, page 25, 
the Court of Claims held with regard to Appellee’s contention that the 


Foreign Service Act was in any way involved in this matter: 
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"The short answer to this contention is that 
plaintiff was not a Foreign Service employee. 
What could happen if and when plaintiff was trans- 
ferred is entirely another question and one we are 
not called upon to answer here.” 

It is submitted that what holds true for Casman! holds true for 
Feldman. Neither were Foreign Service employees and the Foreign 
Service Act is not involved in either case. Civil Service, in their 
Order, common to Casman and Feldman, did not require either Appel- 
lant's or Casman’s induction into the Foreign Service. It ordered that 
he be employed in the Department of State. There are many employees 
in the Department of State who are not in the Foreign Service and a 
great number have remained Department of State employees although 
given an opportunity to change over to the Foreign Service. There is 
no reason for Appellee to “drag” the Foreign Service Act into this con- 
troversy and no grounds for this Court to decide what would have hap- 
pened to Appellant if he had been inducted into the Foreign Service 
instead of being employed in the Department of State. 


IV. THERE WAS A TRANSFER OF FUNCTIONS. 


In spite of judicial “nos“ from the Supreme Court, the Court of 
Claims and the District Court, Appellee (almost frivolously) re-argues 
that there was no transfer of functions from OMGUS to HICOG. The 
unsuccessful effort to distinguish Madsen v. Kinsella, 343 U. S. 341 
(1952) as a criminal case requires no comment except respectfully 
referring this Court back to our discussion of this case on pp. 24 and 
25 of our main brief. The findings of fact and conclusions of law in the 
Court of Claims in Casman v. United States, supra, from which the 
Government did not appeal, again provide a final “short answer" to this 

_reargument of a question long decided: 


= Casman v. United States, the Court of Claims case, was not appealed by 
the Government. 
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"Congress has given veterans certain prefer- 
ence rights in the event the functions of one agency 
are transferred to another, and there is no ques- 
tion that the functions of ‘OMGUS' were transferred 
to 'HICOG’." 


And the findings of the District Court in Casman v. mie supra, are 


Similarly unequivocal and have never been reversed: 


"There is no doubt that there has been a 
transfer of function in this case to a new agency. 
The old agency was liquidated. A new agency was 
created within a different department of the Gov- 
ernment to perform the same function. This situ- 
ation is precisely within that provision of the Vet- 
erans’ Preference Act which saves for a person 
entitled to that preference the right to be trans- 
ferred to a new agency when a function is trans- 
ferred from a prior agency to another establish- 
ment.” 


But over and above these final judicial findings upholding the 
decision of the Civil Service Commission on its merits and after review, 
this Court's attention must be called to the intent of Congress in amend- 
ing the Veterans Preference Act so as to preclude review of the findings 
of fact and conclusions of law of the Civil Service Commission favorable 
to the veteran by the Courts. Absent a clear showing of arbitrary and 
capricious action by the Civil Service Commission, its findings and 
Order in favor of the appealing veteran are entitled to immediate en- 
forcement without review either de novo or in part. : 


V. THE CIVIL SERVICE COMMISSION'S ORDER MUST 
BE ENFORCED WITHOUT REVIEW. 


There hasbeen no contention during these entire i . that 


the Civil Service acted arbitrarily or capriciously. As a matter of fact, 
the present impasse is due only to the Defendant's refusal for many 
years to comply with a clear and mandatory Order of that Commission. 
It is because of the Defendant's delays that Appellant is not now working 
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in the Department of State or that he has not been legally separated 
since from the Department of State. It is this dilatory action, this 
stubborn refusal, under color of law which Congress tried to prevent 


by various amendments of the Veterans Preference Act until, finally, 
Sec. 19 of the Act as amended clearly commanded mandatory and un- 
questioning compliance with Orders of the Civil Service Commission 
favorable to the veteran. Such compliance should be enforced without 
delay or review de novo, as clearly shown by the legislative history of 
the amendments: 


In 1947, the Congress added to 8 14 of the Veterans Preference 
Act (5 U.S.C. § 863), a clause reading: 


"and it shall be mandatory for such adminis- 
trative officer to take such corrective action as 
the Commission finally recommends." 


In recommending this provision to the Congress, the Civil Service 
Committee reported (S. Rept. No. 568 on H.R. 966, 80th Cong. 1st 
Session): 


“The purpose of H.R. 966 is to fix responsibility 
for enforcement of the Veterans’ Preference Act of 
June 24, 1944 (58 Stat. 387), and to tie down the loose 
ends of administrative practices which have grown 
up over the years since enactment of the veterans’ 
preference statute. The final determination affecting 
cases of persons who come under the Veterans' Pref- 
erence Act lies with the agencies themselves while 
the Civil Service Commission at best occupies the 
role of friend of the Court and lacks the needed fol- 
low through and momentum to implement the intent of 
Congress. The Committee arrives at this conclusion 
with a great degree of hesitancy, having weighed what 
it believes to be all the factors involved. 


“The voluntary system of enforcing the terms of 
the Veterans’ Preference Act at the department and 
agency level has not brought about the observation of 
the spirit and letter of the law which the Congress in- 
tended at the inception of the Veterans' Preference 
Act or that it requires today. It therefore is neces- 
sary to cease the deferred type of enforcement in 
favor of centralized responsibility . . .” 
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In the debate in the House on June 19, 1947, on 5 U.S.C. 8 863, 
the following colloquy appears (93 Cong. Rec. 7318-7319): - 


"Mr. Forand. This, in other words, is a bill 
that would make it compulsory for the departments 


to reinstate an employee if the Civil Service Com- 
mission says that his rights have been violated. 

“Mr. Lyle. That is correct. The House orig- 
inally gave the Civil Service Commission juris- 
diction to review these matters but it failed to give 
them the power to enforce their rules and regula- 
tions. This gives them power." Se sup- 
plied) 


In Senate Report 631 of July 19, 1947, the ‘onowe appears: 


", . . it is the clear intent to see that the Vet- 
erans Preference Act shall have sufficient momen- 
tum in administering its provisions, shall have 
sufficient responsibility that any doubts on the pur- 
poses of the Act shall be removed and that the Civil 


Service Commission shall be the final authori 
within the Government service." (Emphasis sup- 


plied) 


In a later report on a substantially identical Senate bill, the Civil 
Service Committee stated (S. Rept. No. 531 on S. 1494, 80th Cong. 1st 


Session): 


“The Committee is mindful of the fact that the 
preference eligible is thus granted a right he 
previously has not enjoyed, and as a consequence, 
he will gain countenance in the courts because of 


the fact that the failure, willful or through negli i- 


gence on the part of the agency, to cooperate in 
receiving and respecting the findings of the Civil 


Service Commission shall immediately give the 
veterans status in the Courts." (Emphasis supplied) 

Yet even this amendment was not strong enough, and within a 
year, in 1948, the Congress restated the proposition in even more em- 
phatic terms. On June 22, 1948, an amendment to § 19 of the Veterans 
Preference Act (5 U.S.C. § 868) became effective, which read: 
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"Provided, That any recommendation by the 
Civil Service Commission, submitted to any Fed- 
eral agency, on the basis of the appeal of any 
preference eligible, employee or former employee, 
shall be complied with by such agency.” 


It is absolutely clear that this mandate applies to actions of the Civil 
Service Commission both in Section 12 and Section 14 cases and that 

therefore the Order in suit must be enforced without delay or review. 
For, this proviso was first introducéd into Congress by S. 1493. The 
Senate Report on this Bill (No. 636, 80th Cong., 1st Session) reads in 


part: 


“The Congress has witnessed the many in- 
stances of administrative evasion of the intent to 
establish . . . preferential treatment for veterans 
. . . The Committee is well aware of the oppor- 
tunities seized upon by certain operating and per- 
sonnel groups who find ample time to seek and 
locate any loopholes in the letter of the law which 
can become the means for evasion and avoidance 
of the spirit of the Veterans’ Preference Act." 


$ 
With regard to S. 1493 (introduced to amend 8 19 of the Veterans 
Preference Act) we find in S.R. 636 of July 21, 1947: 


“The purpose of S. 1493 is to provide the 
machinery within the Civil Service Commission 
for making the Commission's findings in cases of 
discharge, suspension, payless furlough, reduction 
in rank or compensation of preference eligibles, 
binding upon the respective departments and 
agencies." 


Later, after passage by the Senate, the House Committee, in H.R. 
1817 of April 26, 1948, said: 


“The attention of the Committee has been 
directed many times to the decisions of the Civil 
Service Commission which have been disregarded 
by the executive departments and agencies." 


| And further: 
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"During the first session of the 80th Congress, 
Public Law 325 (5 U.S.C. 8 863, supra) was approved 
which provides that the decisions of the Civil Serv- 
ice Commission in connection with appeals by veter- 
ans processed under Section 14 of the Veterans Pref- 
erence Act shall be binding upon the executive 
departments and agencies. This bill extends the 
provisions of that law to include any appeal processed 
under the Veterans Preference Act so that a decision 
favorable to the employee will be enforceable.™ 
(Emphasis supplied) 

The Report further specifically reaffirmed H.R. 315, which had 


been filed in connection with 5 U.S.C. 8 863. 


From the above review of the legislative history it is therefore 
clear that the Congress intended that it was in the power of the Civil 
Service Commission to make a final and mandatory determination and 
Order in the event that it found the rights of a veteran under either 
Secs. 12 or 14 of the Act had been violated. Review of such final and 
mandatory action by the Courts was not intended and what Appellee 
attempted to do in the District Court and attempts to do here, is “an 
effort to obtain judicial determination of a preliminary issue of a sort 
committed by Congress to agency discretion." This Court has held in 
Rogers v. Schilling, 268 F. 2d 584 (U.S. App. D.C. 1959) that such an 
effort is "forbidden". The District Court therefore had no jurisdiction 
to review de novo or in part the holding of the Order of the Civil Serv- 
ice Commission and should have granted immediate enforcement by 


issuing the Writ. 


As we have shown, the dismissal as moot was in error and the 


District Court had no jurisdiction to dismiss on any other grounds. On 
the record, therefore, Appellant -- not Appellee -- was entitled to 
Summary Judgment. | 
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CONCLUSION 


For the reasons stated above, it is respectfully submitted that the 
decision of the District Court should be reversed and the case remanded 
to the District Court with instructions to grant Summary Judgment to 
Appellant requiring the Appellee to restore the Appellant to a position 


in the Department of State, of like status and pay as that from which he 
was illegally removed, such reinstatement to be effective retroactively 
as of the date of his illegal discharge. 


Respectfully submitted, 


HANS A. NATHAN 


729 - 15th Street, N. W. 
Washington 5, D. C. 


Attorney for Appellant 
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